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APPEAL f r om a j udgment  of  t he Ci r cui t  Cour t  f or  Wal wor t h 

Count y.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s an appeal  f r om 

a deci s i on of  t he Ci r cui t  Cour t  f or  Wal wor t h Count y1 t hat  t he 

cour t  of  appeal s has cer t i f i ed t o us pur suant  t o Wi s.  St at .  

§ 809. 61 ( 2009–10) . 2  We ar e asked t o deci de whet her ,  under  t he 

Fi r st  Amendment  of  t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  

Sect i on 18 of  t he Wi sconsi n Const i t ut i on,  Kat hl een DeBr ui n' s 

compl ai nt  agai nst  St .  Pat r i ck Congr egat i on ( St .  Pat r i ck) ,  

                                                 
1 The Honor abl e John R.  Race pr esi ded.  

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009- 10 ver si on unl ess ot her wi se not ed.  
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al l egi ng t hat  her  empl oyment  was t er mi nat ed f or  an i mpr oper  

r eason,  st at es a c l ai m upon whi ch r el i ef  may be gr ant ed.   We 

concl ude t hat  i t  does not .   Per mi t t i ng t he cont i nuat i on of  t hi s 

t ype of  br each of  cont r act  or  pr omi ssor y est oppel  c l ai m by a 

mi ni st er i al  empl oyee, 3 who seeks payment  based on an al l egedl y 

i mpr oper  r eason f or  bei ng t er mi nat ed f r om her  empl oyment ,  woul d 

i mper mi ssi bl y i nt er f er e i n a r el i gi ous i nst i t ut i on' s choi ce of  

mi ni st er i al  empl oyees,  i n v i ol at i on of  t he Fi r st  Amendment  of  

t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 18 of  t he 

Wi sconsi n Const i t ut i on.    

¶2 Ther ef or e,  a cour t  may not  r evi ew whet her  St .  Pat r i ck 

i mpr oper l y t er mi nat ed i t s mi ni st er i al  empl oyee because St .  

Pat r i ck ' s choi ce of  who shal l  ser ve as i t s mi ni s t er i al  empl oyee 

i s a mat t er  of  chur ch gover nance pr ot ect ed f r om st at e 

i nt er f er ence by t he Fi r st  Amendment  and by Ar t i c l e I ,  Sect i on 

18.   Accor di ngl y,  DeBr ui n' s compl ai nt ,  whi ch woul d r equi r e a 

st at e cour t  t o eval uat e why St .  Pat r i ck  t er mi nat ed i t s 

mi ni st er i al  empl oyee,  f ai l s  t o st at e a c l ai m upon whi ch a cour t  

                                                 
3 The t er m " mi ni s t er i al  empl oyee"  r ef er s t o a cer t ai n t ype 

of  empl oyee of  a r el i gi ous i nst i t ut i on whose wor k i s  
f undament al l y t i ed t o t he i nst i t ut i on' s r el i gi ous mi ssi on.   See 
Coul ee Cat hol i c Sch.  v.  LI RC,  2009 WI  88,  ¶¶41–49,  320 Wi s.  2d 
275,  768 N. W. 2d 868.   As di scussed bel ow,  i t  i s  undi sput ed t hat  
DeBr ui n was a mi ni st er i al  empl oyee.  



No.  2010AP2705   

 

3 
 

may gr ant  r el i ef .   Ther ef or e,  t he c i r cui t  cour t  cor r ect l y 

di smi ssed DeBr ui n' s compl ai nt ,  and i t s deci s i on i s af f i r med. 4 

I .   BACKGROUND 

¶3 St .  Pat r i ck i s a Cat hol i c chur ch i n t he Ar chdi ocese of  

Mi l waukee.   DeBr ui n began wor ki ng f or  St .  Pat r i ck i n August  

2002.   On Jul y 1,  2009,  St .  Pat r i ck ent er ed i nt o a wr i t t en,  one-

year  empl oyment  cont r act  wi t h DeBr ui n as t he Di r ect or  of  Fai t h 

For mat i on.   The cont r act  descr i bed DeBr ui n' s dut i es,  t he annual  

sal ar y and f r i nge benef i t s t o whi ch DeBr ui n woul d be ent i t l ed,  

t he t er m of  t he cont r act ,  t he f aci l i t i es t o whi ch DeBr ui n woul d 

have access as Di r ect or  of  Fai t h For mat i on,  and t he pr ocedur es 

f or  empl oyee eval uat i on and annual  cont r act  r enewal .   

Addi t i onal l y,  t he cont r act  i ncl uded pr ovi s i ons gover ni ng 

t er mi nat i on of  t he empl oyment  r el at i onshi p.   Rel evant  t o t hi s 

appeal ,  t he cont r act  pr ovi ded:  

 The PARI SH agr ees t hat  t he DI RECTOR OF FAI TH 
FORMATI ON shal l  not  be di schar ged dur i ng t he t er m of  
t hi s cont r act ,  wi t hout  good and suf f i c i ent  cause,  
whi ch shal l  be det er mi ned by t he PARI SH.   The PARI SH 
agr ees t hat  t he Past or  of  t he PARI SH wi l l  be 
r esponsi bl e f or  gi v i ng t he empl oyee not i ce of  any 
di ssat i sf act i on wi t h ser vi ce or  conduct .   Di smi ssal  
may be i mmedi at e or  wi t hi n a t i me f r ame det er mi ned by 
t he PARI SH.  

                                                 
4 Fi ve j ust i ces af f i r m t he j udgment  of  t he c i r cui t  cour t .   

Thr ee j ust i ces,  Just i ce Pat i ence Dr ake Roggensack,  Just i ce 
Annet t e Ki ngsl and Zi egl er  and Just i ce Mi chael  J.  Gabl eman,  j oi n 
t hi s l ead opi ni on.   Two j ust i ces,  Just i ce N.  Pat r i ck Cr ooks and 
Just i ce Davi d T.  Pr osser ,  base t hei r  deci s i ons on t he speci f i c  
cont r act  at  i ssue i n t hi s case.     
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¶4 On Oct ober  5,  2009,  St .  Pat r i ck t er mi nat ed DeBr ui n' s 

empl oyment .   I t  i s  undi sput ed t hat  DeBr ui n i s a mi ni st er i al  

empl oyee. 5  I t  i s  al so undi sput ed t hat  St .  Pat r i ck has pai d 

DeBr ui n f or  al l  of  t he ser vi ces she r ender ed pr i or  t o her  

t er mi nat i on.   

¶5 I n ear l y December  2009,  DeBr ui n f i l ed t hi s l awsui t  

agai nst  St .  Pat r i ck.   She al l eges br each of  cont r act ,  asser t i ng 

t hat  St .  Pat r i ck t er mi nat ed her  empl oyment  " wi t hout  good and 

suf f i c i ent  cause as t hat  t er m i s def i ned by t he Cont r act  of  

Empl oyment , "  and pr omi ssor y est oppel ,  based on t he same 

asser t i on.   She seeks payment  of  $34, 150. 27,  pl us i nt er est  on 

t hat  amount .   DeBr ui n asser t s  t hat  t hi s amount  const i t ut es 

damages f or  t he per i od bet ween Oct ober  5,  2009,  when her  

empl oyment  was t er mi nat ed,  and June 30,  2010,  t he end of  t he 

t er m of  t he wr i t t en cont r act .   Ther ef or e,  t he damages DeBr ui n 

now seeks compr i se payment s f or  sal ar y t hat  woul d have been due 

i f  St .  Pat r i ck had r et ai ned her  empl oyment  t hr ough t he f ul l  t er m 

of  t he cont r act .    

¶6 St .  Pat r i ck di d not  move t o di smi ss DeBr ui n' s 

compl ai nt  on t he basi s t hat  St .  Pat r i ck t er mi nat ed DeBr ui n f or  

" good and suf f i ci ent  cause"  wi t hi n t he meani ng of  t he empl oyment  

cont r act .   I nst ead,  r el y i ng on our  deci s i on i n Coul ee Cat hol i c 

School s v.  LI RC,  2009 WI  88,  320 Wi s.  2d 275,  768 N. W. 2d 868,  

                                                 
5 Unl i ke i n Coul ee,  320 Wi s.  2d 275,  ¶¶68–87,  wher e t her e 

was a di sput e bet ween t he par t i es about  whet her  t he t eacher  was 
a mi ni st er i al  empl oyee,  her e,  DeBr ui n concedes t hat  her  st at us 
was t hat  of  a mi ni st er i al  empl oyee.    
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St .  Pat r i ck moved t o di smi ss DeBr ui n' s compl ai nt  f or  f ai l ur e t o 

st at e a c l ai m upon whi ch r el i ef  may be gr ant ed,  pur suant  t o Wi s.  

St at .  § 802. 06( 2) ( a) 6.   St .  Pat r i ck asser t ed t hat  bot h t he Fi r st  

Amendment  of  t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  

Sect i on 18 of  t he Wi sconsi n Const i t ut i on pr ecl ude DeBr ui n,  as a 

mi ni st er i al  empl oyee,  f r om obt ai ni ng cour t  enf or cement  of  her  

c l ai ms of  br each of  cont r act  or  pr omi ssor y est oppel  based on t he 

al l egat i on t hat  St .  Pat r i ck t er mi nat ed her  empl oyment  f or  an 

i mpr oper  r eason.     

¶7 At  t he hear i ng on St .  Pat r i ck ' s mot i on t o di smi ss,  St .  

Pat r i ck ar gued t hat ,  under  Coul ee,  t he cour t  coul d not  r evi ew 

St .  Pat r i ck ' s deci s i on t o t er mi nat e DeBr ui n.   Speci f i cal l y,  St .  

Pat r i ck not ed t hat  DeBr ui n conceded t hat  she was a mi ni st er i al  

empl oyee and t hat  St .  Pat r i ck i s a r el i gi ous i nst i t ut i on.   Wi t h 

t hese t wo concessi ons,  St .  Pat r i ck ar gued t hat ,  under  Coul ee,  

st at e cour t  r ev i ew of  St .  Pat r i ck ' s r eason f or  t er mi nat i ng 

DeBr ui n woul d const i t ut e i mper mi ssi bl e i nt er f er ence wi t h St .  

Pat r i ck ' s r el i gi ous mi ssi on,  i n v i ol at i on of  t he Fi r st  Amendment  

and Ar t i c l e I ,  Sect i on 18.  

¶8 DeBr ui n r esponded by ar gui ng t hat  Coul ee was 

i napposi t e i n t he cont ext  of  her  compl ai nt ,  because t he st at e 

ant i di scr i mi nat i on l aw at  i ssue i n Coul ee was di st i ngui shabl e 

f r om t he neut r al  pr i nci pl es of  l aw gover ni ng cont r act s and 

pr omi ssor y est oppel  t hat  woul d be appl i ed i n t hi s di sput e.   

DeBr ui n c l ai med t hat  appl y i ng such neut r al  pr i nci pl es of  l aw 

woul d not  const i t ut e i mper mi ssi bl e gover nment  act i on because t he 

cour t  coul d exami ne DeBr ui n' s compl ai nt  and det er mi ne t he t r ut h 
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or  f al s i t y of  her  al l egat i ons wi t hout  i nt er f er i ng wi t h t he 

r el i gi ous i nst i t ut i on' s mi ssi on.   Ther ef or e,  not wi t hst andi ng 

DeBr ui n' s concessi ons t hat  she sat i sf i ed bot h par t s of  t he 

Coul ee mi ni st er i al  empl oyee i nqui r y,  she ar gued t hat  her  

compl ai nt  coul d go f or war d.  

¶9 Af t er  hear i ng ar gument s on St .  Pat r i ck ' s mot i on,  t he 

c i r cui t  cour t  di smi ssed DeBr ui n' s compl ai nt .   The cour t  agr eed 

wi t h St .  Pat r i ck t hat  because St .  Pat r i ck i s a r el i gi ous 

i nst i t ut i on and because DeBr ui n was a mi ni st er i al  empl oyee,  

pur suant  t o our  deci s i on i n Coul ee,  DeBr ui n' s compl ai nt  f ai l ed 

t o st at e a c l ai m upon whi ch r el i ef  coul d be gr ant ed.   DeBr ui n 

appeal ed,  and t he cour t  of  appeal s cer t i f i ed t he mat t er  t o us.   

We accept ed t he cer t i f i cat i on.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶10 We i ndependent l y r evi ew as a quest i on of  l aw whet her  a 

compl ai nt  st at es a cogni zabl e c l ai m.   John Doe 1 v.  Ar chdi ocese 

of  Mi l waukee,  2007 WI  95,  ¶12,  303 Wi s.  2d 34,  734 N. W. 2d 827.   

We al so i ndependent l y r evi ew St .  Pat r i ck ' s asser t i on t hat  t he 

Fi r st  Amendment  of  t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  

Sect i on 18 of  t he Wi sconsi n Const i t ut i on r equi r e di smi ssal  of  

DeBr ui n' s c l ai ms.   See Jackson v.  Benson,  218 Wi s.  2d 835,  852-

53,  578 N. W. 2d 602 ( 1998) .    

B.   Fai l ur e t o St at e a Cl ai m 

¶11 St .  Pat r i ck ' s mot i on t o di smi ss DeBr ui n' s compl ai nt  

was gr ant ed at  t he pl eadi ng st age.   Such a mot i on t est s t he 

l egal  suf f i c i ency of  t he compl ai nt .   John Doe 1,  303 Wi s.  2d 34,  
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¶12.   For  pur poses of  t he mot i on,  we accept  as t r ue al l  f act s 

wel l - pl eaded i n t he compl ai nt  and t he r easonabl e i nf er ences 

t her ef r om.   Kal ot i  Ent er s. ,  I nc.  v.  Kel l ogg Sal es Co. ,  2005 WI  

111,  ¶11,  283 Wi s.  2d 555,  699 N. W. 2d 205.   We wi l l  di smi ss a 

compl ai nt  i f  i t  s t at es no l egal  c l ai m upon whi ch r el i ef  can be 

gr ant ed.   I d.   

¶12 St .  Pat r i ck asser t s t hat  t he Fi r st  Amendment  and 

Ar t i c l e I ,  Sect i on 18 pr ecl ude cour t  r evi ew of  i t s  r eason f or  

t er mi nat i ng DeBr ui n' s empl oyment .   Ther ef or e,  a cour t  must  

r evi ew t he compl ai nt ,  whi ch i ncor por at es and at t aches a copy of  

DeBr ui n' s empl oyment  cont r act ,  i n l i ght  of  t he ef f ect  of  t he 

Fi r st  Amendment  and Ar t i c l e I ,  Sect i on 18 on St .  Pat r i ck ' s 

deci s i on t o t er mi nat e DeBr ui n' s empl oyment .    

1.   Fi r st  Amendment  

¶13 The Fi r st  Amendment  of  t he Uni t ed St at es Const i t ut i on 

pr ovi des i n r el evant  par t :   " Congr ess shal l  make no l aw 

r espect i ng an est abl i shment  of  r el i gi on or  pr ohi bi t i ng t he f r ee 

exer ci se t her eof . "   U. S.  Const .  amend.  I .   The Fi r st  Amendment  

i s made appl i cabl e t o t he st at es by t he Four t eent h Amendment .   

Cant wel l  v.  Connect i cut ,  310 U. S.  296,  303 ( 1940) .   Fi r st  

Amendment  pr ot ect i ons ar e af f or ded t o i nst i t ut i ons,  as wel l  as 

t o i ndi v i dual s.   Coul ee,  320 Wi s.  2d 275,  ¶38.   

¶14 The Four t eent h Amendment  does not  appl y t he Fi r st  

Amendment  t o pur el y pr i vat e conduct .   Rat her ,  i t  i s  when st at e 

act i on i nf r i nges on const i t ut i onal l y pr ot ect ed r i ght s t hat  t he 

Four t eent h Amendment  comes i nt o pl ay.   See Shel l ey v.  Kr aemer ,  

334 U. S.  1,  13 ( 1948) .   Shel l ey ar ose i n t he cont ext  of  an equal  
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pr ot ect i on chal l enge t o st at e cour t  enf or cement  of  a pr i vat e,  

r aci al l y di scr i mi nat or y r est r i ct i ve covenant .   I d.  at  4- 8.   

Nonet hel ess,  t he const i t ut i onal  pr i nci pl es t hat  under l i e Shel l ey 

ar e anal ogous t o ot her  const i t ut i onal  pr ot ect i ons,  i ncl udi ng 

t hose af f or ded by t he Fi r st  Amendment .    

¶15 To expl ai n f ur t her ,  Shel l ey di d not  begi n wi t h 

gover nment al  act i on;  but  r at her ,  i t  began as r aci al  

di scr i mi nat i on i n a r est r i ct i ve covenant ,  i . e. ,  i n a pr i vat e 

cont r act .   Kr aemer ,  who was Caucasi an and a par t y t o t he 

covenant ,  sought  t o enf or ce t he covenant  agai nst  Shel l ey,  who 

was Af r i can- Amer i can and had pur chased t he pr oper t y encumber ed 

by t he covenant .   I d.  at  4- 6.   The par t i c i pat i on of  t he St at e 

di d not  become an i ssue unt i l  Kr aemer  sought  cour t  enf or cement  

of  t he r est r i ct i ve covenant .   I d.  at  13.   The Cour t  expl ai ned 

t hat ,  " r est r i ct i ons on t he r i ght  of  occupancy of  t he sor t  sought  

t o be cr eat ed by t he pr i vat e agr eement s .  .  .  coul d not  be 

squar ed wi t h t he r equi r ement s of  t he Four t eent h Amendment  i f  

i mposed by st at e st at ut e or  l ocal  or di nance. "   I d.  at  11.   

However ,  t he cour t  al so expl ai ned t hat  " [ s] o l ong as t he 

pur poses of  t hose agr eement s ar e ef f ect uat ed by vol unt ar y 

adher ence t o t hei r  t er ms,  i t  woul d appear  c l ear  t hat  t her e has 

been no act i on by t he St at e. "   I d.  at  13.   

¶16 Ther e was mor e t han vol unt ar y adher ence t o a pr i vat e 

agr eement  i n Shel l ey.   I nst ead,  a par t y t o t he di scr i mi nat or y 

r est r i ct i ve covenant  sought  enf or cement  i n st at e cour t ,  t her eby 

aski ng t he St at e t o par t i c i pat e i n t he di scr i mi nat i on.   I d.   

Wi t h t he ext r a s t ep of  j udi c i al  i nt er vent i on,  t he Supr eme Cour t  
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concl uded t hat  j udi c i al  i nt er vent i on const i t ut ed st at e act i on.   

I d.  at  14.    

¶17 I n r easoni ng t hat  cour t  enf or cement  of  a pr i vat e 

di scr i mi nat or y cont r act  const i t ut ed st at e act i on,  t he Cour t  

sai d,  " [ t ] hat  t he act i on of  st at e cour t s and j udi c i al  of f i cer s 

i n t hei r  of f i c i al  capaci t i es i s t o be r egar ded as act i on of  t he 

St at e wi t hi n t he meani ng of  t he Four t eent h Amendment ,  i s  a 

pr oposi t i on whi ch has l ong been est abl i shed by deci s i ons of  t hi s 

Cour t . "   I d.  at  14.   The Cour t  poi nt ed out  t hat  i t  was " c l ear  

t hat  but  f or  t he act i ve i nt er vent i on of  t he st at e cour t s,  

suppor t ed by t he f ul l  panopl y of  st at e power ,  pet i t i oner s woul d 

have been f r ee t o occupy t he pr oper t i es i n quest i on wi t hout  

r est r ai nt . "   I d.  at  19.   Accor di ngl y,  Shel l ey concl uded t hat  

when const i t ut i onal l y pr ot ect ed r i ght s wer e at  i ssue and a 

cont r avent i on of  t hose r i ght s coul d not  be accompl i shed wi t hout  

st at e act i on,  cour t  enf or cement  const i t ut ed st at e act i on of  t he 

t ype t hat  was pr oscr i bed by t he Four t eent h Amendment .   I d.   

¶18 So,  t oo,  i n t he case bef or e us,  DeBr ui n seeks st at e 

cour t  enf or cement  of  a pr ovi s i on i n a pr i vat e cont r act  i n or der  

t o i nval i dat e St .  Pat r i ck ' s r eason f or  t er mi nat i ng her  

empl oyment .   However ,  t he Fi r st  Amendment  gr ant s r el i gi ous 

i nst i t ut i ons " ' i ndependence f r om secul ar  cont r ol  or  

mani pul at i on——i n shor t ,  power  t o deci de f or  t hemsel ves,  f r ee 

f r om st at e i nt er f er ence,  mat t er s of  chur ch gover nment  as wel l  as 

t hose of  f ai t h and doct r i ne. ' "   Hosanna- Tabor  Evangel i cal  

Lut her an Chur ch & Sch.  v.  EEOC,  565 U. S.  __,  132 S.  Ct .  694,  712 

( 2012)  ( Al i t o,  J. ,  concur r i ng)  ( quot i ng Kedr of f  v.  Sai nt  
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Ni chol as Cat hedr al  of  t he Russi an Or t hodox Chur ch i n N.  Am. ,  344 

U. S.  94,  116 ( 1952) ) .   Ther ef or e,  DeBr ui n asks t he st at e cour t s 

t o engage i n act i v i t y t hat  t he Const i t ut i on pr ohi bi t s.    

¶19 I n Ser bi an East er n Or t hodox Di ocese f or  t he Uni t ed 

St at es of  Amer i ca and Canada v.  Mi l i voj evi ch,  426 U. S.  696 

( 1976) ,  t he Supr eme Cour t  r evi ewed st at e cour t  act i on i n t he 

cont ext  of  a r el i gi ous i nst i t ut i on' s t er mi nat i on of  one of  i t s  

mi ni st er s.   I n Ser bi an East er n Or t hodox Di ocese,  t he Hol y Synod 

of  Bi shops,  t he Chur ch' s hi ghest  gover ni ng body,  appl i ed chur ch 

r ul es t o def r ock a chur ch bi shop,  Di oni s i j e Mi l i voj evi ch.   I d.  

at  699,  705- 07.   Mi l i voj evi ch br ought  sui t  i n st at e cour t ,  

seeki ng,  among ot her  c l ai ms,  " t o have hi msel f  decl ar ed t he t r ue 

Di ocesan Bi shop. "   I d.  at  707.   The I l l i noi s Supr eme Cour t  hel d 

t hat  Mi l i voj evi ch' s r emoval  as bi shop was " ar bi t r ar y, "  and 

t her ef or e,  t he cour t  set  i t  asi de.   I d.  at  708.    

¶20 I n r ever si ng t he I l l i noi s Supr eme Cour t ,  t he Uni t ed 

St at es Supr eme Cour t  expl ai ned t hat  " [ t ] he f al l acy f at al  t o t he 

j udgment  of  t he I l l i noi s Supr eme Cour t  i s  t hat  i t  r est s upon an 

i mper mi ssi bl e r ej ect i on of  t he deci s i ons of  t he hi ghest  

eccl esi ast i cal  t r i bunal s .  .  .  and i mper mi ssi bl y subst i t ut es i t s 

own i nqui r y i nt o chur ch pol i t y. "   I d.   The Cour t  expl ai ned:  

For  c i v i l  cour t s t o anal yze whet her  t he eccl esi ast i cal  
act i ons of  a chur ch j udi cat or y  ar e i n t hat  sense 
" ar bi t r ar y"  must  i nher ent l y ent ai l  i nqui r y i nt o t he 
pr ocedur es t hat  canon or  eccl esi ast i cal  l aw supposedl y 
r equi r es t he chur ch j udi cat or y t o f ol l ow,  or  el se i nt o 
t he subst ant i ve cr i t er i a by whi ch t hey ar e supposedl y  
t o deci de t he eccl esi ast i cal  quest i on.   But  t hi s i s 
exact l y t he i nqui r y t hat  t he Fi r st  Amendment  
pr ohi bi t s;  r ecogni t i on of  such an except i on woul d 
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under mi ne t he gener al  r ul e t hat  r el i gi ous 
cont r over si es ar e not  t he pr oper  subj ect  of  c i v i l  
cour t  i nqui r y,  and t hat  a c i v i l  cour t  must  accept  t he 
eccl esi ast i cal  deci s i ons of  chur ch t r i bunal s as i t  
f i nds t hem.    

I d.  at  713.   Accor di ngl y,  chur ch deci s i ons i n mat t er s of  f ai t h 

and mi ni st r y ar e so f undament al  t o t he f r ee exer ci se of  

r el i gi ous l i ber t y t hat  c i v i l  cour t s ar e pr ohi bi t ed f r om del v i ng 

i nt o t he r easons f or  r el i gi on- based deci s i ons. 6  I d.    

¶21 Al t hough t he opi ni on does not  c i t e Shel l ey,  Ser bi an 

East er n Or t hodox Di ocese i s consi st ent  wi t h Shel l ey because,  

l i ke Shel l ey,  Ser bi an East er n Or t hodox Di ocese i nvol ved st at e 

cour t  adj udi cat i on of  pr i vat el y cr eat ed r i ght s.   Speci f i cal l y,  

                                                 
6 The di ssent  asser t s t hat  t hi s  opi ni on conf l at es t he Fr ee 

Exer ci se Cl ause and t he Est abl i shment  Cl ause i n i t s Fi r st  
Amendment  anal ysi s.   See,  e. g. ,  di ssent ,  ¶135.   I n par t i cul ar ,  
t he di ssent  c i t es t he use of  Ser bi an East er n Or t hodox Di ocese 
f or  t he Uni t ed St at es of  Amer i ca and Canada v.  Mi l i voj evi ch,  426 
U. S.  696 ( 1976) ,  as an exampl e of  such conf l at i on,  c l ai mi ng t hat  
case i s " a c l assi c Est abl i shment  Cl ause case. "   Di ssent ,  ¶136 
n. 11.   However ,  t he di ssent  i s mi st aken;  Ser bi an East er n 
Or t hodox Di ocese i s a Fr ee Exer ci se case.   Thi s i nt er pr et at i on 
i s shar ed by t he f ol l owi ng opi ni ons,  al l  of  whi ch c i t e Ser bi an 
East er n Or t hodox Di ocese as a Fr ee Exer ci se case:   Pet r uska v.  
Gannon Uni ver si t y,  462 F. 3d 294,  306 ( 3d Ci r .  2006) ;  Mi nker  v.  
Bal t i mor e Annual  Conf er ence of  Uni t ed Met hodi st  Chur ch,  894 F. 2d 
1354,  1359- 60 ( D. C.  Ci r .  1990) ;  Raybur n v.  Gener al  Conf er ence of  
Sevent h- Day Advent i st s,  772 F. 2d 1164,  1167- 68 ( 4t h Ci r .  1985) .   

The di ssent  at t empt s t o set  asi de t he concl usi ons of  
Pet r uska,  Raybur n and Mi nker  t hat  c i t e Ser bi an East er n Or t hodox 
Di ocese as suppor t  f or  di scussi on of  t he Fr ee Exer ci se Cl ause of  
t he Fi r st  Amendment .   Di ssent ,  ¶136 n. 11.   I t  does so by quot i ng 
ar t i c l es t hat  gener al l y di scuss Fi r st  Amendment  cases wi t hout  
anal yzi ng a case or  cont r over sy as cour t  deci s i ons do.   I d.   
Schol ar l y di scussi ons ar e al ways of  i nt er est ,  but  t hey do not  
addr ess Fi r st  Amendment  pr i nci pl es i n t he cont ext  of  a case or  
cont r over sy,  as j udi c i al  opi ni ons do.    
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i n Ser bi an East er n Or t hodox Di ocese,  t he compl ai nant  asked t he 

cour t s t o eval uat e t he Hol y Synod' s appl i cat i on of  chur ch r ul es 

t o t he eccl esi ast i cal  deci s i on about  whet her  t o def r ock a 

bi shop.   See i d.  at  708.   No st at e or  f eder al  st at ut e was 

i nvol ved i n or  c i t ed by t he Supr eme Cour t  i n Ser bi an East er n 

Or t hodox Di ocese.     

¶22 I ncl uded wi t hi n t he deci s i ons pr ot ect ed by t he Fi r st  

Amendment  ar e t he hi r i ng and f i r i ng of  mi ni st er i al  empl oyees,  

r egar dl ess of  t he mot i vat i on behi nd t hose deci s i ons.   Young v.  

N.  I l l .  Conf er ence of  Uni t ed Met hodi st  Chur ch,  21 F. 3d 184,  186 

( 7t h Ci r .  1994) ;  see al so Raybur n v.  Gen.  Conf er ence of  Sevent h-

Day Advent i st s,  772 F. 2d 1164,  1169 ( 4t h Ci r .  1985) .   

Accor di ngl y,  r el i gi ous i nst i t ut i ons may make ar bi t r ar y deci s i ons 

r egar di ng hi r i ng or  f i r i ng of  mi ni st er i al  empl oyees and 

never t hel ess be f r ee f r om ci vi l  r evi ew f or  havi ng done so.   

Ser bi an East er n Or t hodox Di ocese,  426 U. S.  at  708- 09;  Young,  21 

F. 3d at  187.  

¶23 I t  has been uni ver sal l y r ecogni zed t hat  t he Fi r st  

Amendment  pr ot ect s r el i gi ous i nst i t ut i ons'  deci s i ons about  whom 

t o hi r e as mi ni st er i al  empl oyees and when t o t er mi nat e t hei r  

empl oyment .   Coul ee,  320 Wi s.  2d 275,  ¶39.   Accor di ngl y,  a 

t er mi nat ed mi ni st er i al  empl oyee' s compl ai nt  al l egi ng t hat  her  

r el i gi ous i nst i t ut i on empl oyer  t er mi nat ed her  f or  an i mpr oper  

r eason i s not  v i ewed t hr ough t he l ens t hat  we usual l y appl y when 

exami ni ng t he l egal  suf f i c i ency of  a compl ai nt .   See Hosanna-

Tabor ,  132 S.  Ct .  at  706.   Rat her ,  t he al l egat i ons i n t he 

compl ai nt  ar e v i ewed i n t he cont ext  of  t he Fi r st  Amendment ' s 
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pr oscr i pt i ons agai nst  st at e i nt er f er ence wi t h r el i gi ous 

i nst i t ut i ons'  choi ces of  who shal l  be t he voi ce of  t hei r  f ai t h.   

I d.  at  706- 08.   As Just i ce Al i t o expl ai ned i n Hosanna- Tabor ,  

" Rel i gi ous aut onomy means t hat  r el i gi ous aut hor i t i es must  be 

f r ee t o det er mi ne who i s qual i f i ed t o ser ve i n posi t i ons of  

subst ant i al  r el i gi ous i mpor t ance. "   I d.  at  712 ( Al i t o,  J. ,  

concur r i ng) .    

¶24 When a mi ni st er i al  empl oyee i s t er mi nat ed,  t he 

r el i gi ous i nst i t ut i on' s deci s i on about  who shal l  t each i t s f ai t h 

and how t hat  shal l  be done ar e i nt er t wi ned wi t h t he deci s i on t o 

t er mi nat e t he empl oyee.   Cour t s can have no r ol e i n af f i r mi ng or  

over t ur ni ng such a deci s i on based on t he r eason why t he 

r el i gi ous i nst i t ut i on t er mi nat ed t he empl oyment .   As t he Uni t ed 

St at es Supr eme Cour t  has expl ai ned:  

Requi r i ng a chur ch t o accept  or  r et ai n an unwant ed 
mi ni st er ,  or  puni shi ng a chur ch f or  f ai l i ng t o do so,  
i nt r udes upon mor e t han a mer e empl oyment  dec i s i on.   
Such act i on i nt er f er es wi t h t he i nt er nal  gover nance of  
t he chur ch,  depr i v i ng t he chur ch of  cont r ol  over  t he 
sel ect i on of  t hose who wi l l  per soni f y i t s bel i ef s.    

I d.  at  706.   We voi ced t he same concept  i n Coul ee when we 

expl ai ned,  " t he r eal  hear t  of  t he mi ni st er i al  except i on .  .  .  i s  

pr event i ng t he st at e f r om i nt r udi ng i nt o t he mi ssi on of  

r el i gi ous or gani zat i ons or  houses of  wor shi p. "   Coul ee,  320 

Wi s.  2d 275,  ¶55.    

2.   DeBr ui n' s compl ai nt  

¶25 Tur ni ng t o DeBr ui n' s compl ai nt ,  she seeks cour t  

par t i c i pat i on i n enf or ci ng a pr i vat e cont r act  agai nst  St .  

Pat r i ck,  as Kr aemer  di d agai nst  Shel l ey.   See Shel l ey,  334 U. S.  
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at  4- 6.   DeBr ui n seeks money damages f r om St .  Pat r i ck,  al l egi ng 

t hat  St .  Pat r i ck t er mi nat ed her  empl oyment  f or  an i mpr oper  

r eason.  She al l eges t hat  her  cont r act  wi t h St .  Pat r i ck l i mi t ed 

t he r easons f or  whi ch St .  Pat r i ck coul d t er mi nat e her  empl oyment  

t o " good and suf f i c i ent  cause, "  and t hat  her  t er mi nat i on was not  

done wi t hi n t hat  cont r act ual  l i mi t at i on.   As we r evi ew her  

compl ai nt ,  we not e t hat  DeBr ui n i s not  seeki ng payment  f or  

ser vi ces she has al r eady pr ovi ded. 7    

¶26 I t  i s  i mpor t ant  t o a pr oper  Fi r st  Amendment  anal ysi s 

of  DeBr ui n' s compl ai nt  t o f ocus on t he nat ur e of  t he pr ot ect i ons 

t hat  ar e af f or ded t o r el i gi ous i nst i t ut i ons and why t hey ar e 

af f or ded.   To exami ne whet her  St .  Pat r i ck coul d ent er  i nt o a 

cont r act  wi t h DeBr ui n and how t hat  cont r act  may be i nt er pr et ed,  

f r ames t he i ssue t oo br oadl y and i s not  r equi r ed by t he i ssue 

                                                 
7 Wer e DeBr ui n seeki ng cont r act  damages f or  past  ser vi ces 

pr ovi ded,  her  c l ai m woul d be much l i ke t he cor ner  gr ocer  who 
del i ver s f ood t o a par i sh,  sends a bi l l  and r emai ns unpai d f or  
t hat  whi ch he has pr ovi ded.   Cour t  adj udi cat i on of  t hat  t ype of  
br each of  cont r act  c l ai m woul d not  r un af oul  of  t he Fi r st  
Amendment  because i t  woul d not  r equi r e a cour t  t o exami ne t he 
eccl esi ast i cal  deci s i on t o t er mi nat e a mi ni st er i al  empl oyee.    
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pr esent ed i n t hi s case. 8  Fur t her mor e,  begi nni ng wi t h a cont r act  

anal ysi s woul d cause a cour t  t o di mi ni sh t he pr i or i t y gi ven t o 

t he pol i c i es t hat  dr i ve t he Fi r st  Amendment  and woul d l ead a 

cour t  t o er r .    

¶27 The Fi r st  Amendment  gr ant s St .  Pat r i ck f r ee choi ce i n 

deci di ng t hat  a mi ni st er i al  empl oyee shoul d be t er mi nat ed 

because i t  i s  t hat  t ype of  empl oyee " who wi l l  pr each [ r el i gi ous 

i nst i t ut i ons' ]  bel i ef s,  t each t hei r  f ai t h,  and car r y out  t hei r  

mi ssi on. "   Hosanna- Tabor ,  132 S.  Ct .  at  710.   As t he Supr eme 

Cour t  has expl ai ned,  when a mi ni st er i al  empl oyee sues her  

r el i gi ous empl oyer  t o cont est  t he val i di t y of  t he r eason f or  

whi ch she was f i r ed,  " t he Fi r st  Amendment  has st r uck t he bal ance 

f or  us.   The chur ch must  be f r ee t o choose t hose who wi l l  gui de 

i t  on i t s way. "   I d.  ( Emphasi s added. )   St at ed ot her wi se,  t he 

                                                 
8 We acknowl edge t her e ar e mat t er s f or  whi ch a r el i gi ous 

i nst i t ut i on may cont r act  t hat  woul d be appr opr i at e t o enf or ce i n 
t he cour t s.   See,  e. g. ,  Jones v.  Wol f ,  443 U. S.  595,  602- 04 
( 1979)  ( concl udi ng t hat  cour t s may di spose of  cases i nvol v i ng 
pr oper t y bel ongi ng t o r el i gi ous i nst i t ut i ons on t he basi s of  
" neut r al  pr i nci pl es of  l aw"  i f  t he j udi c i al  i nqui r y can be 
conduct ed i n excl usi vel y secul ar  t er ms) .   However ,  t he Jones 
appr oach has never  been empl oyed i n cases wher e a mi ni st er  was 
t er mi nat ed.   Fur t her mor e,  Hosanna- Tabor  r eaf f i r med t hat  t he 
" neut r al  pr i nci pl es"  l anguage f r om Jones appl i es t o t he 
" r egul at i on of  onl y out war d phys i cal  act s, "  not  t o " gover nment  
i nt er f er ence wi t h an i nt er nal  chur ch deci s i on t hat  af f ect s t he 
f ai t h and mi ssi on of  t he chur ch i t sel f . "   Hosanna- Tabor ,  132 S.  
Ct .  at  707.   That  concl usi on i s consi st ent  wi t h Coul ee,  whi ch 
concl uded t hat  t he pl ai nt i f f ' s  c l ai m was bar r ed despi t e t he 
cont ent i on t hat  neut r al  and gener al l y appl i cabl e empl oyment  l aws 
coul d have set t l ed t he di sput e.   Coul ee,  320 Wi s.  2d 275,  ¶¶3,  
39 n. 13.  
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Fi r st  Amendment  r est r ai ns t he St at e f r om i nval i dat i ng t he 

i nst i t ut i on' s r easons t hat  under l i e i t s choi ce.   

¶28 St .  Pat r i ck f i r ed DeBr ui n,  a mi ni st er i al  empl oyee.   I f  

DeBr ui n wer e not  a mi ni st er i al  empl oyee and made t he same cl ai m,  

we mi ght  i nt er pr et  t he cont r act  and consi der  whet her  St .  Pat r i ck 

had " good and suf f i c i ent  cause"  f or  DeBr ui n' s t er mi nat i on.   

However ,  t he Fi r st  Amendment  gi ves St .  Pat r i ck t he absol ut e 

r i ght  t o t er mi nat e DeBr ui n f or  any r eason,  or  f or  no r eason,  as 

i t  f r eel y exer ci ses i t s r el i gi ous v i ews.   I t  i s  t he deci s i on 

i t sel f ,  i . e. ,  who shal l  be t he voi ce of  St .  Pat r i ck,  t hat  

af f ect s t he f ai t h and mi ssi on of  t he chur ch.   Ser bi an East er n 

Or t hodox Di ocese,  426 U. S.  at  713;  Young,  21 F. 3d at  186- 87;  

Raybur n,  772 F. 2d at  1169.   

¶29 The di ssent  r el i es on Pet r uska v.  Gannon Uni ver si t y,  

462 F. 3d 294 ( 3d Ci r .  2006) ,  t o suppor t  i t s  deci s i on not  t o 

di smi ss DeBr ui n' s cont r act  c l ai m. 9  Pet r uska cl ai med t hat  

r educi ng her  past or al  r esponsi bi l i t i es was a br each of  her  

cont r act  wi t h Gannon Uni ver si t y.   I d.  at  310.   At  one poi nt ,  t he 

cour t  acknowl edged t hat  i f  j udi ci al  r evi ew of  t he cont r act  c l ai m 

ent ai l ed " eccl esi ast i cal  i nqui r y, "  t he c l ai m coul d not  pr oceed.   

I d.  at  312.   However ,  any i nqui r y i nt o t he val i di t y of  a 

r el i gi ous i nst i t ut i on' s r easons f or  t he f i r i ng of  a mi ni st er i al  

empl oyee wi l l  i nvol ve consi der at i on of  eccl esi ast i cal  deci s i on-

maki ng.   See Combs v.  Cent .  Tex.  Annual  Conf er ence of  t he Uni t ed 

Met hodi st  Chur ch,  173 F. 3d 343,  350 ( 5t h Ci r .  1999)  ( st at i ng 

                                                 
9 Di ssent ,  ¶122.  
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t hat  " we cannot  concei ve how t he f eder al  j udi c i ar y coul d 

det er mi ne whet her  an empl oyment  deci s i on concer ni ng a mi ni st er  

was based on l egi t i mat e or  i l l egi t i mat e gr ounds wi t hout  

i nser t i ng our sel ves i nt o a r eal m wher e t he Const i t ut i on f or bi ds 

us t o t r ead,  t he i nt er nal  management  of  a chur ch" ) .    

¶30 Accor di ngl y,  a cour t  cannot  i nt er pr et  DeBr ui n' s 

cont r act  wi t h St .  Pat r i ck t o det er mi ne whet her  St .  Pat r i ck had 

" good and suf f i c i ent  cause"  t o t er mi nat e DeBr ui n because i n so 

doi ng,  t he cour t  woul d i nf r i nge upon St .  Pat r i ck ' s Fi r st  

Amendment  r i ght  t o f r eel y exer ci se i t s r el i gi ous pr ef er ences and 

t her eby be t he sol e deci s i on- maker  about  who wi l l  pr each i t s 

bel i ef s,  t each i t s f ai t h and car r y out  i t s mi ssi on.   As t he 

Uni t ed St at es Supr eme Cour t  has expl ai ned:  

By i mposi ng an unwant ed mi ni st er ,  t he st at e i nf r i nges 
t he Fr ee Exer ci se Cl ause,  whi ch pr ot ect s a r el i gi ous 
gr oup' s r i ght  t o shape i t s  own f ai t h and mi ssi on 
t hr ough i t s appoi nt ment s.   Accor di ng t he st at e t he 
power  t o det er mi ne whi ch i ndi v i dual s wi l l  mi ni st er  t o 
t he f ai t hf ul  al so v i ol at es t he Est abl i shment  Cl ause,  
whi ch pr ohi bi t s gover nment  i nvol vement  i n such 
eccl esi ast i cal  deci s i ons.  

Hosanna- Tabor ,  132 S.  Ct .  at  706.      

¶31 Wher e a pl ai nt i f f  al l eges t hat  her  t er mi nat i on was 

based on an i mpr oper  r eason,  i t  does not  mat t er  whet her  she 

seeks damages based on a cont r act  t heor y or  a st at ut or y t heor y.   

I n ei t her  case,  t he St at e i s ef f ect i vel y enj oi ned by t he Fi r st  

Amendment  f r om i nt er f er i ng wi t h t he r el i gi ous i nst i t ut i on' s 

r i ght  t o choose i t s own mi ni st er s.   Ser bi an East er n Or t hodox 

Di ocese,  426 U. S.  at  708- 09.   The Fr ee Exer ci se Cl ause of  t he 
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Fi r st  Amendment  guar ant ees r el i gi ous f r eedom f r om t he St at e' s 

i mposi t i on of  an unwant ed mi ni st er  on a r el i gi ous i nst i t ut i on.   

Hosanna- Tabor ,  132 S.  Ct .  at  710.   

¶32 St at ed ot her wi se,  i f  DeBr ui n' s cl ai m i s not  di smi ssed,  

a cour t  wi l l  be r equi r ed t o deci de whet her  St .  Pat r i ck 

t er mi nat ed DeBr ui n wi t hout  " good and suf f i c i ent  cause, "  wi t hi n 

t he meani ng of  t hose t er ms i n t he cont r act .   A cour t  may t hen 

br i ng t o bear  l egal  concept s r el at i ve t o cont r act  i nt er pr et at i on 

and per f or mance,  such as whet her  St .  Pat r i ck pr oceeded i n good 

f ai t h when i t  t er mi nat ed DeBr ui n.   See Chayka v.  Sant i ni ,  47 

Wi s.  2d 102,  107 n. 7,  176 N. W. 2d 561 ( 1970)  ( expl ai ni ng t hat  

ever y cont r act  i ncl udes t he obl i gat i on of  good f ai t h and f ai r  

deal i ng bet ween t he par t i es) .   Quest i oni ng St .  Pat r i ck ' s good 

f ai t h wi l l  per mi t  a chal l enge t o i t s r easons f or  t er mi nat i ng 

DeBr ui n.   The Fi r st  Amendment  does not  per mi t  t he St at e t o 

i nt er f er e wi t h St .  Pat r i ck ' s f r ee exer ci se of  t he choi ce of  

r el i gi ous mi ni st er  f or  i t s  r el i gi ous bel i ef s.   Hosanna- Tabor ,  

132 S.  Ct .  at  707.   

¶33 Fur t her mor e,  i f  a cour t  wer e t o awar d damages on 

DeBr ui n' s c l ai m,  whi ch does not  r el at e t o ser vi ces she has 

al r eady pr ovi ded,  St .  Pat r i ck woul d be r equi r ed,  by t he St at e,  

t o pay f or  i t s  deci s i on t o t er mi nat e an unwant ed mi ni st er i al  

empl oyee.   See i d.  at  709.   Thi s,  t he Fi r st  Amendment  does not  

per mi t .   See i d.   As t he Uni t ed St at es Supr eme Cour t  has sai d,  

" [ a] n awar d of  such r el i ef  woul d oper at e as a penal t y on t he 

Chur ch f or  t er mi nat i ng an unwant ed mi ni st er ,  and woul d be no 
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l ess pr ohi bi t ed by t he Fi r st  Amendment  t han an or der  over t ur ni ng 

t he t er mi nat i on. "   See i d.      

¶34 Fur t her mor e,  whi l e Hosanna- Tabor  di d not  ar i se i n a 

cont r act  cont ext ,  whi ch t he Supr eme Cour t  not ed,  i d.  at  710,  t he 

Fi r st  Amendment  pr ot ect i ons t hat  dr ove t he r esul t  i n Hosanna-

Tabor  ar e t he same pr ot ect i ons t hat  bear  on DeBr ui n' s c l ai m f or  

damages t o compensat e her  f or  t he deni al  of  pr ospect i ve 

empl oyment .   I n addi t i on,  Ser bi an East er n Or t hodox Di ocese,  

whi ch di d not  ar i se i n a di scr i mi nat i on c l ai m cont ext ,  and i s 

based on t he Fr ee Exer ci se Cl ause,  empl oys di scussi ons of  st at e 

l i mi t at i ons t hat  ar e ver y s i mi l ar  t o Hosanna- Tabor  and suppor t  

St .  Pat r i ck ' s posi t i on.    

¶35 Accor di ngl y,  we concl ude t hat  DeBr ui n' s compl ai nt ,  

v i ewed t hr ough a Fi r st  Amendment  l ens,  f ai l s  t o st at e a c l ai m 

upon whi ch a cour t  may gr ant  r el i ef .   St at ed ot her wi se,  t he 

St at e i s ef f ect i vel y enj oi ned by t he Fi r st  Amendment  f r om 

i nt er f er ence wi t h such eccl esi ast i cal  deci s i ons.     

3.   Ar t i c l e I ,  Sect i on 18 

¶36 Ar t i c l e I ,  Sect i on 18 of  t he Wi sconsi n Const i t ut i on 

pr ovi des i n r el evant  par t :   " The r i ght  of  ever y per son t o 

wor shi p Al mi ght y  God accor di ng t o t he di ct at es of  consci ence 

shal l  never  be i nf r i nged;  nor  shal l  any per son be compel l ed t o 

at t end,  er ect  or  suppor t  any pl ace of  wor shi p,  or  t o mai nt ai n 

any mi ni st r y,  wi t hout  consent  .  .  .  . "   Wi s.  Const .  ar t .  I ,  

§ 18.   Ar t i c l e I ,  Sect i on 18 appl i es t o r el i gi ous i nst i t ut i ons,  

as wel l  as t o i ndi v i dual s.   Coul ee,  320 Wi s.  2d 275,  ¶58.    
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¶37 We have concl uded t hat  Ar t i c l e I ,  Sect i on 18 ser ves 

si mi l ar  pur poses i n r egar d t o pr ot ect i ng r el i gi ous f r eedoms as 

do t he Est abl i shment  Cl ause and t he Fr ee Exer ci se Cl ause of  t he 

Fi r st  Amendment .   I d. ,  ¶60 ( c i t i ng St at e ex r el .  War r en v.  

Nusbaum,  55 Wi s.  2d 316,  332,  198 N. W. 2d 650 ( 1972) ) .   Gi ven t he 

expansi ve l anguage empl oyed i n Ar t i c l e I ,  Sect i on 18,  t he 

pr ot ect i ons af f or ded r el i gi ous l i ber t i es t her ei n ar e at  l east  as 

br oad as t hose af f or ded by t he Fi r st  Amendment .   I d. ,  ¶66.   Mor e 

speci f i cal l y,  we have concl uded t hat  Ar t i c l e I ,  Sect i on 18 

pr ecl udes st at e i nt er f er ence wi t h r el i gi ous or gani zat i ons'  

hi r i ng and f i r i ng of  mi ni st er i al  empl oyees.   I d. ,  ¶67.   

Accor di ngl y,  we concl ude t hat  Ar t i c l e I ,  Sect i on 18 pr ovi des an 

addi t i onal  basi s,  i ndependent  of  t he Fi r st  Amendment ,  f or  

di smi ssi ng DeBr ui n' s compl ai nt .    

I I I .   CONCLUSI ON 

¶38 Per mi t t i ng t he cont i nuat i on of  t hi s t ype of  br each of  

cont r act  or  pr omi ssor y est oppel  c l ai m by a mi ni s t er i al  empl oyee,  

who seeks payment  based on an al l egedl y i mpr oper  r eason f or  

bei ng t er mi nat ed f r om her  empl oyment ,  woul d i mper mi ssi bl y 

i nt er f er e i n a r el i gi ous i nst i t ut i on' s choi ce of  mi ni st er i al  

empl oyee,  i n v i ol at i on of  t he Fi r st  Amendment  of  t he Uni t ed 

St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 18 of  t he Wi sconsi n 

Const i t ut i on.    

¶39 Ther ef or e,  a cour t  may not  r evi ew whet her  St .  Pat r i ck 

i mpr oper l y t er mi nat ed i t s mi ni st er i al  empl oyee because St .  

Pat r i ck ' s choi ce of  who shal l  ser ve as i t s mi ni s t er i al  empl oyee 

i s a mat t er  of  chur ch gover nance pr ot ect ed f r om st at e 



No.  2010AP2705   

 

21 
 

i nt er f er ence by t he Fi r st  Amendment  and by Ar t i c l e I ,  Sect i on 

18.   Accor di ngl y,  DeBr ui n' s compl ai nt ,  whi ch woul d r equi r e a 

cour t  t o eval uat e why St .  Pat r i ck t er mi nat ed i t s mi ni st er i al  

empl oyee,  f ai l s  t o st at e a c l ai m upon whi ch a cour t  may gr ant  

r el i ef .   Ther ef or e,  t he c i r cui t  cour t  cor r ect l y di smi ssed 

DeBr ui n' s compl ai nt ,  and i t s deci s i on i s af f i r med. 10 

By the Court.—The j udgment  of  t he c i r cui t  cour t  i s  

af f i r med.    

 

 

 

                                                 
10 Some cases i mpl y t hat  a r el i gi ous i nst i t ut i on may wai ve 

i t s r i ght  t o chal l enge ci v i l  cour t  det er mi nat i ons of  di sput es 
f or  whi ch t he Fi r st  Amendment  woul d ot her wi se pr ecl ude j udi c i al  
i nt er vent i on.   See Al i cea v.  New Br unswi ck Theol ogi cal  Semi nar y,  
608 A. 2d 218,  224 ( N. J.  1992) .   Al t hough wai ver  i s not  at  i ssue 
her e,  i t  i s  i mpor t ant  t o not e t hat  bot h t he Est abl i shment  Cl ause 
and t he Fr ee Exer ci se Cl ause of  t he Fi r st  Amendment  encompass 
soci et al  i nt er est s as wel l  as per sonal  pr ot ect i ons.    
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¶40 N.  PATRI CK CROOKS,  J.    (concurring).  Thi s i s an 

empl oyment  cont r act  di sput e t hat  cent er s on t he cont r act ' s 

t er mi nat i on c l ause,  and i t  r equi r es t he appl i cat i on of  wel l -

est abl i shed cont r act  pr i nci pl es.   The anal ysi s i n such a case 

st ar t s wi t h t he t er ms of  t he cont r act .   The t er mi nat i on c l ause 

i n t hi s case cont ai ns a hi ghl y unusual  and cr uci al  pr ovi s i on:   

i t  s t at es t hat  t he empl oyee " shal l  not  be di schar ged dur i ng t he 

t er m of  t hi s cont r act ,  wi t hout  good and suf f i c i ent  cause,  whi ch 

shal l  be det er mi ned by t he [ empl oyer ] . "   What  i s unusual ,  of  

cour se,  i s t hat  t he cont r act  expl i c i t l y  and by agr eement  l eaves 

t he det er mi nat i on of  " good and suf f i c i ent  cause"  t o be 

det er mi ned by one par t y:  t he empl oyer .   Those wor ds ar e t he key 

t o t he pr oper  anal ysi s of  t hi s case because,  when vi ewed i n 

l i ght  of  wel l - est abl i shed pr i nci pl es of  cont r act  l aw,  t hey 

r eveal  t he t er mi nat i on c l ause t o be a t ext book case of  an 

i l l usor y pr omi se——" wor ds i n pr omi ssor y f or m t hat  pr omi se 

not hi ng. " 1  Wi sconsi n pr ecedent  on t hi s scor e i s c l ear :  " I f  a 

par t y t o a pur por t ed cont r act  has,  i n f act ,  made onl y i l l usor y 

pr omi ses and t her ef or e not  const r ai ned hi m-  or  her sel f  i n any 

way,  he or  she has gi ven no consi der at i on and t her ef or e no 

cont r act  exi st s.   Because no cont r act  exi st s,  nei t her  par t y has 

a cause of  act i on f or  br each. " 2  I n ot her  wor ds,  as descr i bed i n 

                                                 
1 2 Joseph M.  Per i l l o & Hel en Hadj i yannaki s Bender ,  Cor bi n 

on Cont r act s § 5. 28,  at  142 ( r ev.  ed.  1995) .  

2 Devi ne v.  Not t er ,  2008 WI  App 87,  ¶4,  312 Wi s.  2d 521,  753 
N. W. 2d 557 ( i nt er nal  c i t at i ons omi t t ed) .  
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one t r eat i se on cont r act s c i t i ng case l aw,  wher e t he cont r act  

i ndi cat es t hat  a par t y may at  i t s  own opt i on deci de t o 

t er mi nat e,  t er mi nat i on i s not  a br each but  i s " mer el y t he 

exer ci se of  t he r eser ved power  t o t er mi nat e. " 3    

¶41 To r esol ve a cont r act  case,  we st ar t  by l ooki ng at  t he 

cont r act  t er ms,  and we gi ve ef f ect  t o i t s t er ms unl ess t hey ar e 

ambi guous. 4  I n t he pur por t ed cont r act  at  i ssue her e t he par t i es,  

Kat hl een DeBr ui n and her  empl oyer ,  St .  Pat r i ck Congr egat i on ( t he 

Par i sh) ,  unambi guousl y r eser ved sol el y t o t he empl oyer  t he r i ght  

t o det er mi ne what  i s j ust  cause f or  t er mi nat i on.   For  t hat  

r eason,  I  woul d af f i r m t he ci r cui t  cour t ' s  di smi ssal  of  t he 

compl ai nt ,  but  on t he gr ounds t hat  t he pur por t ed cont r act  i s  

based on an i l l usor y pr omi se whi ch cannot  ser ve as consi der at i on 

f or  a cont r act ,  and t her ef or e no enf or ceabl e cont r act  exi st s.   

The pr omi ssor y est oppel  c l ai m f ai l s f or  an al most  i dent i cal  

r eason:  a pr omi ssor y est oppel  c l ai m i s based on a pr omi se,  and 

                                                 
3 1 Joseph M.  Per i l l o,  Cor bi n on Cont r act s § 4. 2,  at  556 

( r ev.  ed.  1993) .  

4 The pr i mar y goal  i n cont r act  i nt er pr et at i on i s t o 
gi ve ef f ect  t o t he par t i es '  i nt ent ,  as expr essed i n 
t he cont r act ual  l anguage.   We i nt er pr et  t he l anguage 
consi st ent  wi t h what  a r easonabl e per son woul d 
under st and t he wor ds t o mean under  t he c i r cumst ances.   
Wher e t he t er ms of  a cont r act  ar e c l ear  and 
unambi guous,  we const r ue t he cont r act  accor di ng t o i t s 
l i t er al  t er ms.  

 
Mar yl and Ar ms Lt d.  P' shi p v.  Connel l ,  2010 WI  64,  ¶¶22- 23,  326 
Wi s.  2d 300,  786 N. W. 2d 15 ( i nt er nal  c i t at i ons omi t t ed) .  
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wher e t her e i s not hi ng but  an i l l usor y pr omi se,  t her e i s no 

basi s f or  r el i ance. 5   

¶42 The ci r cui t  cour t  gr ant ed t he Par i sh' s mot i on t o 

di smi ss on const i t ut i onal  gr ounds,  whi l e seemi ng t o concl ude 

t hat  t he cont r act  of  empl oyment  was t er mi nabl e at  wi l l  and was 

based on an i l l usor y pr omi se. 6  The ci r cui t  cour t ,  i n gr ant i ng 

                                                 
5 Goodpast er  v.  Pf i zer ,  I nc. ,  665 P. 2d 414,  416 ( Wash.  1983)  

descr i bes i t s anal ysi s of  a s i mi l ar  pr omi ssor y est oppel  c l ai m:   

[ The pl ai nt i f f ]  pr emi ses hi s ar gument s on t he 
assumpt i on t hat  [ t he def endant ]  had an i mpl i ed 
obl i gat i on t o pay t he bonus i n 1978.  Bef or e a pr omi se 
t o pay a bonus can be enf or ced,  however ,  a r eal  
pr omi se must  exi st .  .  .  .  Act i on i n r el i ance upon a 
supposed pr omi se cr eat es no obl i gat i on on a 
cor por at i on whose pr omi se i s i l l usor y.  A supposed 
pr omi se may be i l l usor y because i t  i s  so i ndef i ni t e 
t hat  i t  cannot  be enf or ced,  or  by r eason of  pr ovi s i ons 
cont ai ned i n t he pr omi se whi ch make i t s per f or mance 
opt i onal  or  ent i r el y di scr et i onar y by t he pr omi sor .   

 
( emphasi s added)  ( i nt er nal  c i t at i ons omi t t ed) .  
 

6 I n pr epar i ng t o gr ant  t he mot i on t o di smi ss,  t he c i r cui t  
cour t  st at ed:   

But  t he Cour t  does not e t hat  t he cont r act  cal l ed f or  
gi ves t he par i sh t he r i ght  t o t er mi nat e f or  cause onl y 
t hey - -  and t hey ar e t he ones t hat  can det er mi ne 
cause so i n ef f ect  t hi s makes t hi s a cont r act  at  wi l l ,  
and t her ef or e even i f  t he Cour t  wer e t o make f ur t her  
i nqui r y i t  woul d appear  t hat  t her e was t he r i ght  of  
t he par i sh anyways but  I  don' t  t hi nk I  get  t hat  f ar .  
 
I n at t empt i ng t o sum up t he ar gument  of  t he par i sh,  t he 

c i r cui t  cour t  comment ed:   

So you' r e st at i ng t hen t hat  accor di ng t o t he Coul ee 
case t hi s Cour t  cannot  make any i nqui r y beyond t hose 
t wo st eps as t o t he gr ounds f or  t he t er mi nat i on or  
whet her  good cause was f ound or  even i f  t he cont r act  
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t he mot i on t o di smi ss,  r ef er r ed t o t he const i t ut i onal l y based 

mi ni st er i al  empl oyee t est  di scussed i n Coul ee Cat hol i c School s 

v.  LI RC,  2009 WI  88,  320 Wi s.  2d 275,  768 N. W. 2d 868,  as wel l  as 

t he cont r act  l anguage r eser vi ng t o t he Par i sh t he r i ght  t o 

det er mi ne good cause f or  t er mi nat i on:   

I t ' s  admi t t ed t hat  t he Cat hol i c chur ch[ ' s]   
.  .  .  mi ssi on i s t o pr opagat e t he f ai t h and t hat  
[ DeBr ui n' s]  par t i cul ar  j ob  was t o be t he – agai n,  
Di r ect or  of  Fai t h Pr omot i ons [ s i c]  so she f i t s i nt o 
t he t wo i ssues [ r el at i ng t o t he or gani zat i on' s 
r el i gi ous mi ssi on and t he nat ur e of  t he dut i es of  t he 
par t i cul ar  empl oyee]  and wi t h t hat  t hen t he Cour t  
can' t  make f ur t her  i nqui r y.   But  t he Cour t  does not e 
t hat  t he cont r act  cal l ed f or  gi ves t he par i sh t he 
r i ght  t o t er mi nat e f or  cause onl y t hey – and t hey ar e 
t he ones t hat  can det er mi ne cause .  .  .  and t her ef or e 
even i f  t he Cour t  wer e t o make f ur t her  i nqui r y i t  
woul d appear  t hat  t her e was t he r i ght  of  t he par i sh 
anyways but  I  don' t  t hi nk I  get  t hat  f ar .  

Because we do not  nor mal l y r each const i t ut i onal  i ssues i n cases 

t hat  ar e r esol vabl e on ot her  gr ounds, 7 I  woul d not  r each t he 

const i t ut i onal  ar gument s t hat  ar e r ai sed by t he Par i sh.   For  

t hese r easons,  as expl ai ned her ei n,  I  r espect f ul l y concur .    
                                                                                                                                                             

i s  i l l usor y because as you - -  as you r eci t e t he t er ms 
of  t he cont r act  good cause i s r equi r ed f or  f i r i ng t he 
t eacher  but  i t ' s up t o t he chur ch t o det er mi ne good 
cause.   So t hat ' s i l l usor y.  
 
7 Labor  & Far m Par t y v.  El ect i ons Bd. , 117 Wi s. 2d 351,  354,  

344 N. W. 2d 177 ( 1984)  ( " Thi s cour t  does not  nor mal l y deci de 
const i t ut i onal  quest i ons i f  t he case can be r esol ved on ot her  
gr ounds. " ) .   See al so Adams Out door  Adver . ,  Lt d.  v.  Ci t y of  
Madi son,  2006 WI  104,  ¶91,  294 Wi s.  2d 441,  717 N. W. 2d 803;  I n 
r e Guar di anshi p of  James D. K. ,  2006 WI  68,  ¶3 n. 3,  291 Wi s.  2d 
333,  718 N. W. 2d 38;  and Jensen v.  Wi sconsi n Pat i ent s Comp.  Fund,  
2001 WI  9,  ¶16,  241 Wi s.  2d 142,  621 N. W. 2d 902.  
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¶43 As t he empl oyer ,  t he Par i sh,  not ed i n i t s  br i ef ,  

l eavi ng t he det er mi nat i on of  what  const i t ut es good and 

suf f i c i ent  cause f or  t er mi nat i on t o t he empl oyer  has t he 

" pr act i cal  ef f ect "  of  nul l i f y i ng t he cont r act ual  l i mi t at i on on 

t he empl oyer . 8  As not ed pr evi ousl y,  under  t he appl i cabl e 

pr i nci pl es of  cont r act  l aw and our  pr ecedent ,  t hi s cont r act  

f ai l s  because i t  r est s on an i l l usor y pr omi se.   A Wi sconsi n case 

descr i bes how an i l l usor y pr omi se,  under  appl i cat i on of  cont r act  

l aw pr i nci pl es,  l eads t o a concl usi on t hat  t he cont r act  f ai l s  

f or  l ack of  consi der at i on:  

An i l l usor y pr omi se i s a pr omi se i n f or m onl y :  one 
t hat  i t s maker  can keep wi t hout  subj ect i ng hi m-  or  
her sel f  t o any det r i ment  or  r est r i ct i on.  An ar chet ypal  
exampl e of  an i l l usor y pr omi se i s t he st at ement  t hat  
" I  pr omi se t o do as you ask i f  I  pl ease t o do so when 
t he t i me ar r i ves. "   A pr omi sor  can keep t hat  pr omi se 
by ei t her  doi ng as t he pr omi see asks or  not ,  and so 
t he pr omi sor  mai nt ai ns t ot al  f r eedom t o do as he or  
she want s.  Si nce t he maker  of  an i l l usor y pr omi se 
assumes no det r i ment  or  obl i gat i on,  an i l l usor y 
pr omi se i s not  r egar ded as consi der at i on.   I f  a par t y 
t o a pur por t ed cont r act  has,  i n f act ,  made onl y 
i l l usor y pr omi ses and t her ef or e not  const r ai ned hi m-  
or  her sel f  i n any way,  he or  she has gi ven no 
consi der at i on and t her ef or e no cont r act  exi st s.  
Because no cont r act  exi st s,  nei t her  par t y has a cause 
of  act i on f or  br each.  

Devi ne v.  Not t er ,  2008 WI  App 87,  ¶4,  312 Wi s.  2d 521,  753 

N. W. 2d 557 ( i nt er nal  c i t at i ons omi t t ed) .  

¶44 I n anot her  Wi sconsi n case di scussi ng i l l usor y 

pr omi ses,  Ger r ut h Real t y Co.  v.  Pi r e,  17 Wi s.  2d 89,  115 N. W. 2d 

                                                 
8 Br .  of  Resp' t  at  2 n. 1.  
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557 ( 1962) ,  t hi s  cour t  concl uded t hat  t he pur por t ed cont r act  at  

i ssue was voi d f or  i ndef i ni t eness,  a concl usi on t ant amount  t o a 

det er mi nat i on  t hat  t he pr omi se i nvol ved was i l l usor y.   I n t hat  

case,  we st at ed,  " [ A] ny i nt er pr et at i on,  whi ch al l ows one par t y  

t o a cont r act  t o det er mi ne wi t hout  l i mi t at i on and i n a 

subj ect i ve manner  t he meani ng of  an ambi guous t er m,  comes 

danger ousl y c l ose t o an i l l usor y or  al eat or y cont r act ,  i f  i t  

does not  i n f act  r each i t . "  I d.  at  92.  Whi l e we ar e not  deal i ng 

wi t h an ambi guous t er m her e,  t he r esul t  i s  t he same——no 

enf or ceabl e cont r act .   

¶45 These cases appl y wel l - set t l ed cont r act  l aw 

pr i nci pl es.   The t r eat i ses on cont r act  l aw descr i be t he concept  

of  i l l usor y pr omi se i n s l i ght l y di f f er ent  t er ms,  but  t her e i s 

agr eement  on t he essence of  t he concept .   The wr i t er s of  t he 

t r eat i se Cor bi n on Cont r act s descr i be such a " pr omi se"  as 

f ol l ows:  

[ A] n i l l usor y pr omi se i s not  a pr omi se at  al l  as t hat  
t er m has been her ei n def i ned.   I f  t he expr essi on 
appear s t o have t he f or m of  a pr omi se,  t hi s appear ance 
i s an i l l usi on.  .  .  .  The f undament al  el ement  of  a 
pr omi se i s a pr omi sor ' s expr essi on of  i nt ent i on t hat  
t he pr omi sor ' s f ut ur e conduct  shal l  be i n accor d wi t h 
t he pr esent  expr essi on,  i r r espect i ve of  what  t he 
pr omi sor ' s wi l l  may be when t he t i me f or  per f or mance 
ar r i ves.   I n t he supposed case [ i n whi ch C pr omi ses t o 
f or bear  f r om sui ng P as l ong as C wi shes t o f or bear ]  
[ t ] he c l ear  meani ng of  t he expr essi on i s t hat  C' s 
f ut ur e conduct  wi l l  be i n accor d wi t h hi s or  her  own 
f ut ur e wi l l ,  j ust  as i t  woul d have been had not hi ng at  
al l  been sai d.  
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1 Joseph M.  Per i l l o,  Cor bi n on Cont r act s § 1. 17,  at  47 ( r ev.  ed.  

1993)  ( emphasi s added) .   Anot her  wel l - r egar ded t r eat i se,  

Wi l l i s t on on Cont r act s,  put s i t  t hi s way:  

Wher e an i l l usor y pr omi se i s made,  t hat  i s ,  a pr omi se 
mer el y i n f or m,  but  i n act ual i t y not  pr omi si ng 
anyt hi ng,  i t  cannot  ser ve as consi der at i on.   .  .  .  I n 
such cases,  wher e t he pr omi sor  may per f or m or  not ,  
sol el y on t he condi t i on of  hi s whi m,  hi s pr omi se wi l l  
not  ser ve as consi der at i on.  .  .  .  [ A]  pr omi se t o 
empl oy as l ong as i t  sui t s t he empl oyer  wi l l  not  ser ve 
as consi der at i on f or  t he empl oyee' s r et ur n pr omi se.   

3 Ri char d A.  Lor d,  Wi l l i s t on on Cont r act s § 7. 7,  at  111- 12,  127-

32 ( 4t h ed.  2008) .   The Rest at ement  of  Cont r act s ( Second)  § 2,  

comment  e,  f ocuses on t he l ack of  enf or ceabi l i t y  i n an i l l usor y 

pr omi se:    

e. Illusory promises; mere statements of intention. 
Wor ds of  pr omi se whi ch by t hei r  t er ms make per f or mance 
ent i r el y opt i onal  wi t h t he " pr omi sor "  what ever  may 
happen,  or  what ever  cour se of  conduct  i n ot her  
r espect s he may pur sue,  do not  const i t ut e a 
pr omi se.  .  .  .  Even i f  a pr esent  i nt ent i on i s 
mani f est ed,  t he r eser vat i on of  an opt i on t o change 
t hat  i nt ent i on means t hat  t her e can be no pr omi see who 
i s j ust i f i ed i n an expect at i on of  per f or mance.  

Rest at ement  ( Second)  of  Cont r act s § 2 ( 1981) .  

¶46 Cour t s have appl i ed t hi s pr i nc i pl e i n a var i et y of  

cont ext s,  r el y i ng on t he canon of  const r uct i on under  whi ch 

cour t s gi ve ef f ect  t o t he t er ms agr eed upon by t he par t i es t o 

t he cont r act .   I n a case t hat  concer ned a cont r act  bet ween an 

empl oyer  and an empl oyee,  t he cour t  exami ned a l et t er  wher e t he 

empl oyer  st at ed,  " I  pr opose t o empl oy you t o wor k f or  me f or  15 

mont hs at  my opt i on. "   Mi ddl et on v.  Hol ecr af t ,  270 S. W. 2d 90,  93 

( Mo.  Ct .  App.  1954) .   The cour t  f ound t hat  " [ t ] he pl ai nt i f f ,  by 
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i nser t i ng t he c l ause ' at  my opt i on, '  r eser ved t he r i ght  t o gi ve 

t he def endant  wor k i f  he saw f i t  and i f  he di d not ,  t her e was no 

obl i gat i on on hi m t o do so,  and t he def endant  woul d be wi t hout  

r emedy. "   I d.   The cour t  concl uded,  " I n ot her  wor ds,  t he 

def endant  coul d not  have enf or ced t he cont r act . "   I d.   I n a 

commer ci al  br each of  cont r act  case,  a Mi chi gan f eder al  di st r i ct  

cour t  hel d t hat  wher e t he t er ms exempt ed a par t y f r om l i abi l i t y  

f or  br each,  t he par t y ' s " pr omi se t o per f or m i s,  t her ef or e,  

ent i r el y i l l usor y .  .  .  . "  Commer ci al  Movi e Rent al ,  I nc.  v.  

Lar r y Eagl e,  I nc. ,  738 F.  Supp.  227,  230- 31 ( W. D.  Mi ch.  1989) .  

The cour t  t hen r easoned t hat  " t he ent i r e cont r act  i s  voi d f or  

l ack of  consi der at i on"  and t he def endant  was ent i t l ed t o 

j udgment  " because t he cont r act  i t  al l egedl y br eached never  

exi st ed. "   I d.  at  231.  

¶47 I t  i s  di f f i cul t  t o i magi ne a c l ause t hat  mor e 

per f ect l y i l l ust r at es t hese pr i nci pl es t han t he one pr esent ed by 

t he cont r act  bet ween t he empl oyee,  DeBr ui n,  and t he empl oyer ,  

t he Par i sh,  i n t hi s case.   Thi s i s made cl ear  f r om t he f i r st  

document  f i l ed i n t hi s case,  t he compl ai nt ,  i n whi ch DeBr ui n 

al l eges t hat  t he Par i sh " t er mi nat ed Ms.  DeBr ui n' s empl oy wi t hout  

good and suf f i c i ent  cause as t hat  t er m i s def i ned by t he 

Cont r act  of  Empl oyment . "   Compl . ,  ¶5.   Ther e i s,  however ,  no 

separ at e c l ause i n t he cont r act  t hat  def i nes " good and 

suf f i c i ent  cause"  or ,  f or  t hat  mat t er ,  any ot her  t er m i n t he 

cont r act .   The t er m " good and suf f i c i ent  cause"  i s,  by t he t er ms 

of  t he cont r act ,  def i ned as havi ng a meani ng " whi ch shal l  be 
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det er mi ned by t he Par i sh. "   I n t hi s case,  t he Par i sh' s " pr omi se"  

was no mor e t han t hat  i t s " f ut ur e conduct  wi l l  be i n accor d wi t h 

[ i t s ]  own f ut ur e wi l l ,  j ust  as i t  woul d have been had not hi ng at  

al l  been sai d. "   See 1 Per i l l o,  Cor bi n on Cont r act s § 1. 17,  at  

47.   For  t hi s r eason,  bot h of  DeBr ui n' s c l ai ms,  br each of  

cont r act  and pr omi ssor y est oppel ,  whi ch ar e based on an i l l usor y 

pr omi se,  must  f ai l .   

¶48 I n t he pur por t ed cont r act  at  i ssue her e t he par t i es 

unambi guousl y r eser ved sol el y t o t he empl oyer  t he r i ght  t o 

det er mi ne what  i s j ust  cause f or  t er mi nat i on.   For  t hat  r eason,  

I  woul d af f i r m t he ci r cui t  cour t ' s  di smi ssal  of  t he compl ai nt ,  

but  on t he gr ounds t hat  t he pur por t ed cont r act  i s  based on an 

i l l usor y pr omi se whi ch cannot  ser ve as consi der at i on f or  a 

cont r act ,  and t her ef or e no enf or ceabl e cont r act  exi st s.   The 

Pl ai nt i f f ' s  pr omi ssor y est oppel  c l ai m f ai l s f or  an al most  

i dent i cal  r eason:  a pr omi ssor y est oppel  c l ai m i s based on a 

pr omi se,  and wher e t her e i s not hi ng but  an i l l usor y pr omi se,  

t her e i s no basi s f or  r el i ance.    

¶49 The ci r cui t  cour t  gr ant ed t he Par i sh' s mot i on t o 

di smi ss on const i t ut i onal  gr ounds,  whi l e seemi ng t o concl ude 

t hat  t he cont r act  of  empl oyment  was t er mi nabl e at  wi l l  and was 

based on an i l l usor y pr omi se.   The ci r cui t  cour t ,  i n gr ant i ng 

t he mot i on t o di smi ss,  r ef er r ed t o t he const i t ut i onal l y based 

mi ni st er i al  empl oyee t est  di scussed i n Coul ee as wel l  as t he 

cont r act  l anguage r eser vi ng t o t he Par i sh t he r i ght  t o det er mi ne 

good cause f or  t er mi nat i on.   Because we do not  nor mal l y r each 
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const i t ut i onal  i ssues i n cases t hat  ar e r esol vabl e on ot her  

gr ounds,  I  woul d not  r each t he const i t ut i onal  ar gument s t hat  ar e 

r ai sed by t he Par i sh.   For  t hese r easons,  as expl ai ned her ei n,  I  

r espect f ul l y concur .  
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¶50 DAVI D T.  PROSSER,  J.    (concurring).  Thi s case 

i mpl i cat es i mpor t ant  i ssues i n t he del i cat e r el at i onshi p bet ween 

chur ch and st at e.   Recogni z i ng t hi s i mpor t ance,  t he t hr ee ot her  

j ust i ces who have wr i t t en i n t he case have made a val uabl e and 

good f ai t h ef f or t  t o r esol ve t he pr esent  di sput e.   I  wr i t e 

separ at el y t o pr ovi de some addi t i onal  per spect i ve.  

I  

¶51 Kat hl een DeBr ui n ( DeBr ui n)  began her  empl oyment  wi t h 

t he St .  Pat r i ck Congr egat i on ( St .  Pat r i ck)  i n Whi t ewat er ,  

Wi sconsi n,  i n 2002.   On Jul y 1,  2009,  she and St .  Pat r i ck 

ent er ed i nt o a one- year  Cont r act  of  Empl oyment .   DeBr ui n was 

sl at ed t o ser ve as Di r ect or  of  Fai t h For mat i on f or  St .  Pat r i ck.   

Ther e i s no di sput e t hat  DeBr ui n ser ved a mi ni st er i al  f unct i on 

i n a r el i gi ous or gani zat i on.  

¶52 Sect i on 8 of  t he empl oyment  cont r act  cont ai ned t he 

f ol l owi ng t er mi nat i on c l ause:  

8.  Ter mi nat i on:  

A.  The PARI SH agr ees t hat  vol unt ar y t er mi nat i on 
of  t hi s cont r act  can be made by t he mut ual  consent  of  
bot h par t i es wi t hi n t hi r t y ( 30)  days af t er  wr i t t en 
not i ce.  

B.  The PARI SH agr ees t hat  t he DI RECTOR OF FAI TH 
FORMATI ON shal l  not  be di schar ged dur i ng t he t er m of  
t hi s cont r act ,  wi t hout  good and suf f i c i ent  cause,  
whi ch shal l  be det er mi ned by t he PARI SH.   The PARI SH 
agr ees t hat  t he Past or  of  t he PARI SH wi l l  be 
r esponsi bl e f or  gi v i ng t he empl oyee not i ce of  any 
di ssat i sf act i on wi t h ser vi ce or  conduct .   Di smi ssal  
may be i mmedi at e or  wi t hi n a t i me f r ame det er mi ned by 
t he PARI SH.    

C.  I n t he event  t hat  t he DI RECTOR OF FAI TH 
FORMATI ON i s i nvol unt ar i l y  t er mi nat ed,  i f  r equest ed by 
t he Past or  of  t he PARI SH and agr eed t o by t he DI RECTOR 
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OF FAI TH FORMATI ON,  t he DI RECTOR OF FAI TH FORMATI ON 
shal l  cont i nue t o r ender  ser vi ces and be pai d i n 
accor dance wi t h t he t er ms of  t hi s Agr eement ,  f or  t he 
per i od of  t i me t hat  ser vi ces ar e pr ovi ded.  

¶53 On Oct ober  5,  2009,  DeBr ui n was f i r ed.   On December  3,  

2009,  she f i l ed sui t  i n Wal wor t h Count y Ci r cui t  Cour t ,  al l egi ng 

t hat  " St .  Pat r i ck t er mi nat ed Ms.  [ DeBr ui n] ' s empl oy wi t hout  good 

and suf f i c i ent  cause as t hat  t er m i s def i ned by"  her  cont r act .   

DeBr ui n sought  damages f or  br each of  cont r act  or  pr omi ssor y 

est oppel .   She di d not  seek r ei nst at ement .  

¶54 St .  Pat r i ck f i l ed i t s answer  on December  21,  2009.   

Thi s answer  i nc l uded one af f i r mat i ve def ense not  appl i cabl e 

her e.   On Apr i l  30,  2010,  St .  Pat r i ck f i l ed an amended answer  

i ncl udi ng sever al  addi t i onal  af f i r mat i ve def enses i ncl udi ng:  " As 

and f or  a second af f i r mat i ve def ense,  t he pl ai nt i f f  may have 

f ai l ed t o st at e a c l ai m upon whi ch r el i ef  can be 

gr ant ed.  .  .  .  As and f or  a t hi r d af f i r mat i ve def ense,  t he 

pl ai nt i f f ' s  c l ai ms,  i f  any,  ar e bar r ed by t he Supr eme Cour t  

deci s i on i n Coul ee Cat hol i c School s vs.  LI RC,  320 Wi s.  2d 275 

( 2009) . "  

¶55 On Jul y 21,  2010,  St .  Pat r i ck  f i l ed a mot i on t o 

di smi ss DeBr ui n' s compl ai nt  f or  f ai l ur e t o st at e a c l ai m.   I n 

i t s br i ef ,  St .  Pat r i ck r el i ed on t he Fi r st  Amendment  t o t he 

Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 18 of  t he 

Wi sconsi n Const i t ut i on,  as wel l  as t he l anguage i n t he 

t er mi nat i on c l ause,  t o suppor t  i t s  mot i on t o di smi ss.  

¶56 DeBr ui n r esponded,  ar gui ng t hat  cont r act  c l ai ms ar e 

di f f er ent  f r om ant i - di scr i mi nat i on sui t s br ought  by gover nment  

ent i t i es and t hat  t he case coul d be deci ded on neut r al  
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pr i nci pl es of  l aw,  namel y,  whet her  DeBr ui n' s al l eged f ai l ur e t o 

per f or m backgr ound checks was " good and suf f i c i ent  cause"  f or  

t er mi nat i on under  her  cont r act  wi t h St .  Pat r i ck.   

¶57 As di scussed by ot her  wr i t er s,  Wal wor t h Count y Ci r cui t  

Judge John R.  Race hel d a hear i ng and gr ant ed t he mot i on t o 

di smi ss.   The ci r cui t  cour t  i dent i f i ed sever al  of  t he cr i t i cal  

t hemes t hat  emer ge i n t hi s opi ni on.  

¶58 Af t er  DeBr ui n appeal ed,  t he cour t  of  appeal s cer t i f i ed 

t he f ol l owi ng quest i on t o t hi s cour t :   " I n l i ght  of  t he 

Wi sconsi n Supr eme Cour t ' s  deci s i on i n Coul ee Cat hol i c School s v.  

LI RC,  2009 WI  88,  320 Wi s.  2d 275,  768 N. W. 2d 868,  ar e r el i gi ous 

or gani zat i ons i mmune f r om common l aw br each of  cont r act  l awsui t s 

br ought  by mi ni st er i al  empl oyees?"   

I I  

¶59 The cour t  of  appeal s cer t i f i ed a maj or  const i t ut i onal  

quest i on t hat  i s not  suscept i bl e t o a yes or  no answer .   We need 

not  addr ess t hi s quest i on i f  t he case can be deci ded on ot her  

gr ounds.  

¶60 Kat hl een DeBr ui n cannot  wi n t hi s case because she has 

not  st at ed a c l ai m t hat  a Wi sconsi n cour t  can deci de i n her  

f avor .  

¶61 Fi r st ,  her  case comes t o t hi s cour t  i n t he wake of  

Hosanna- Tabor  Evangel i cal  Lut her an Chur ch & School  v.  EEOC,  565 

U. S.  ___,  132 S.  Ct .  694 ( 2012) ,  and Coul ee Cat hol i c School s v.  

LI RC,  2009 WI  88,  320 Wi s.  2d 275,  768 N. W. 2d 868.   Al t hough 

bot h cases i nvol ve t he " mi ni st er i al  except i on"  t o gover nment  
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r egul at i ons af f ect i ng empl oyment ,  bot h opi ni ons cont ai n 

compel l i ng l anguage t hat  coul d be appl i ed i n a br oader  cont ext .   

¶62 The f i r st  par agr aph of  Hosanna- Tabor  st at ed t he i ssue 

i n t hat  case:  

 Cer t ai n empl oyment  di scr i mi nat i on l aws aut hor i ze 
empl oyees who have been wr ongf ul l y t er mi nat ed t o sue 
t hei r  empl oyer s f or  r ei nst at ement  and damages.   The 
quest i on pr esent ed i s whet her  t he Est abl i shment  and 
Fr ee Exer ci se Cl auses of  t he Fi r st  Amendment  bar  such 
an act i on when t he empl oyer  i s a r el i gi ous gr oup and 
t he empl oyee i s one of  t he gr oup' s mi ni st er s.  

132 S. Ct .  at  699.  

¶63 Coul ee st at ed i t s quest i on as " whet her  [ t he 

pl ai nt i f f ' s ]  age di scr i mi nat i on c l ai m under  t he [ Wi sconsi n Fai r  

Empl oyment  Act ]  i s  pr ecl uded by t he Fi r st  Amendment  and/ or  t he 

Fr eedom of  Consci ence Cl auses i n Ar t i c l e I ,  Sect i on 18 of  t he 

Wi sconsi n Const i t ut i on. "   Coul ee,  320 Wi s.  2d 275,  ¶2.  

¶64 The pr esent  case does not  i nvol ve t he " mi ni st er i al  

except i on"  as di scussed i n Hosanna- Tabor  and Coul ee because i t  

does not  f eat ur e an execut i ve br anch gover nment  agency 

at t empt i ng t o enf or ce gover nment  empl oyment  di scr i mi nat i on l aws 

or  r egul at i ons.   I nst ead,  t hi s  case i nvol ves a " mi ni st er i al "  

empl oyee of  a r el i gi ous or gani zat i on at t empt i ng t o enf or ce a 

pr i vat e empl oyment  cont r act .  

¶65 Hosanna- Tabor  st at es t hat :  " We expr ess no vi ew on 

whet her  t he [ mi ni st er i al ]  except i on bar s ot her  t ypes of  sui t s,  

i ncl udi ng act i ons by empl oyees al l egi ng br each of  cont r act  or  

t or t i ous conduct  by t hei r  r el i gi ous empl oyer s. "   Hosanna- Tabor ,  

132 S.  Ct .  at  710 ( emphasi s added) .   Coul ee,  i n t ur n,  sai d t hat  

" We do not  mean t o suggest  t hat  anyt hi ng i nt er f er i ng wi t h a 
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r el i gi ous or gani zat i on i s t ot al l y pr ohi bi t ed.   Gener al  l aws 

r el at ed t o bui l di ng l i censi ng,  t axes,  soci al  secur i t y,  and t he 

l i ke ar e nor mal l y accept abl e, "  320 Wi s.  2d 275,  ¶65 ( emphasi s 

added) ,  and i t  heavi l y r el i ed on Raybur n v.  Gener al  Conf er ence 

of  Sevent h- Day Advent i st s,  772 F. 2d 1164,  1171 ( 4t h Ci r .  1985) ,  

wher e t he cour t  sai d:  " Li ke any ot her  .  .  .  or gani zat i on 

[ chur ches]  may be hel d l i abl e .  .  .  upon t hei r  val i d cont r act s. "   

( Emphasi s added) .  

¶66 Thus,  Hosanna- Tabor  and Coul ee do not  expl i c i t l y  bar  a 

mi ni st er i al  empl oyee' s sui t  t o enf or ce an empl oyment  cont r act .   

¶67 On t he ot her  hand,  Hosanna- Tabor  seemi ngl y al l uded t o 

our  cer t i f i ed quest i on i n i t s r ef er ence t o " br each of  cont r act , "  

and bot h Hosanna- Tabor  and Coul ee cont ai n some ver y br oad 

l anguage t hat  woul d appear  t o cover  a r el i gi ous or gani zat i on' s  

hi r i ng and t er mi nat i on of  " mi ni st er i al "  empl oyees.   I n Hosanna-

Tabor ,  t he Cour t  sai d:  

The member s of  a r el i gi ous gr oup put  t hei r  f ai t h i n 
t he hands of  t hei r  mi ni st er s.   Requi r i ng a chur ch t o 
accept  or  r et ai n an unwant ed mi ni st er ,  or  puni shi ng a 
chur ch f or  f ai l i ng t o do so,  i nt r udes upon mor e t han a 
mer e empl oyment  deci s i on.   Such act i on i nt er f er es wi t h 
t he i nt er nal  gover nance of  t he chur ch,  depr i v i ng t he 
chur ch of  cont r ol  over  t he sel ect i on of  t hose who wi l l  
per soni f y i t s bel i ef s.   By i mposi ng an unwant ed 
mi ni st er ,  t he st at e i nf r i nges t he Fr ee Exer ci se 
Cl ause,  whi ch pr ot ect s a r el i gi ous gr oup' s r i ght  t o 
shape i t s own f ai t h and mi ssi on t hr ough i t s 
appoi nt ment s.   Accor di ng t he st at e t he power  t o 
det er mi ne whi ch i ndi v i dual s wi l l  mi ni st er  t o t he 
f ai t hf ul  al so v i ol at es t he Est abl i shment  Cl ause,  whi ch 
pr ohi bi t s gover nment  i nvol vement  i n such 
eccl esi ast i cal  deci s i ons.  

I d.  at  706 ( emphasi s added) .  
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 The i nt er est  of  soci et y i n t he enf or cement  of  
empl oyment  di scr i mi nat i on st at ut es i s undoubt edl y 
i mpor t ant .   But  so t oo i s t he i nt er est  of  r el i gi ous 
gr oups i n choosi ng who wi l l  pr each t hei r  bel i ef s,  
t each t hei r  f ai t h,  and car r y out  t hei r  mi ssi on.   When 
a mi ni st er  who has been f i r ed sues her  chur ch al l egi ng 
t hat  her  t er mi nat i on was di scr i mi nat or y,  t he Fi r st  
Amendment  has st r uck t he bal ance f or  us.   The chur ch 
must  be f r ee t o choose t hose who wi l l  gui de i t  on i t s 
way.  

I d.  at  710.  

¶68 Coul ee ut i l i zes not  onl y t he Fi r st  Amendment  but  al so 

Ar t i c l e I ,  Sect i on 18 of  t he Wi sconsi n Const i t ut i on:  

 Thi s cour t  has st at ed t hat  Ar t i c l e I ,  Sect i on 18 
ser ves t he same dual  pur poses as t he Est abl i shment  
Cl ause and Fr ee Exer ci se Cl ause of  t he U. S.  
Const i t ut i on.   However ,  we have al so r ecogni zed t hat  
t hese pr ovi s i ons,  t hough shar i ng some si mi l ar i t i es 
wi t h t he f eder al  pr ovi s i ons,  ar e not  t he same.   The 
pr ot ect i ons and pr ohi bi t i ons i n t he Wi sconsi n 
Const i t ut i on ar e f ar  mor e speci f i c .   And wi t h r egar d 
t o t he r i ght s of  consci ence,  t hi s c l ause cont ai ns 
ext r emel y st r ong l anguage,  pr ovi di ng expansi ve 
pr ot ect i ons f or  r el i gi ous l i ber t y.   Thus,  we ar e not  
l i mi t ed t o cur r ent  Fi r st  Amendment  j ur i spr udence when 
i nt er pr et i ng our  own const i t ut i onal  pr ot ect i ons f or  
r el i gi ous l i ber t y;  r at her ,  we ar e r equi r ed t o gi ve 
ef f ect  t o t he mor e expl i c i t  guar ant ees set  f or t h i n 
our  st at e const i t ut i on.  

Coul ee,  320 Wi s.  2d 275,  ¶60 ( c i t at i ons omi t t ed) .  

The st at e s i mpl y has no aut hor i t y t o cont r ol  or  
i nt er f er e wi t h t he sel ect i on of  spi r i t ual  l eader s of  a 
r el i gi ous or gani zat i on wi t h a r el i gi ous mi ssi on.   The 
t ext  of  our  const i t ut i on st at es t hat  t he st at e cannot  
do i t ——at  al l .   The mai n i nqui r y i s not  how i mpor t ant  
t he r i ght  i n quest i on i s,  but  whet her  t he l aw i s 
" cont r ol l i ng"  or  " i nt er f er i ng wi t h"  r el i gi ous f r eedom.  

I d. ,  ¶63 ( emphasi s added) .  

 The Wi sconsi n Const i t ut i on,  wi t h i t s speci f i c  and 
expansi ve l anguage,  pr ovi des much br oader  pr ot ect i ons 
f or  r el i gi ous l i ber t y t han t he Fi r st  Amendment .   We 
need not  expl or e t he out er  boundar i es of  t hose 
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pr ot ect i ons her e.   But  i t  i s  c l ear  t hat  t he Wi sconsi n 
Const i t ut i on pr ovi des at  l east  t he pr ot ect i ons 
cont ai ned i n t he Fi r st  Amendment .  

I d. ,  ¶66.  

¶69 Wi sconsi n cour t s ar e not  execut i ve br anch agenci es 

l i ke t he EEOC and LI RC,  but  t hat  does not  mean t hat  t hey ar e not  

gover nment  ent i t i es engagi ng i n " st at e act i on"  when t hey enf or ce 

cont r act s.   The Four t eent h Amendment  " gover ns any act i on of  a 

St at e,  ' whet her  t hr ough i t s l egi s l at ur e,  t hr ough i t s cour t s,  or  

t hr ough i t s execut i ve or  admi ni s t r at i ve of f i cer s . ' "   Mooney v.  

Hol ohan,  294 U. S.  103,  113 ( 1935) ( quot i ng Car t er  v.  Texas,  177 

U. S.  442,  447 ( 1900) ) ( emphasi s added) .    

¶70 Just i ce Roggensack' s opi ni on ci t es Shel l ey v.  Kr aemer ,  

334 U. S.  1 ( 1948) ,  f or  t he pr oposi t i on t hat  " t he act i on of  st at e 

cour t s and j udi c i al  of f i cer s i n t hei r  of f i c i al  capaci t i es i s t o 

be r egar ded as act i on of  t he St at e wi t hi n t he meani ng of  t he 

Four t eent h Amendment . "   Lead op. ,  ¶17.   Shel l ey was pr eceded i n 

t hi s r espect  by such cases as Vi r gi ni a v.  Ri ves,  100 U. S.  313,  

318 ( 1879) ,  and Ci vi l  Ri ght s Cases,  109 U. S.  3,  17 ( 1883) ,  and 

f ol l owed by Pal mor e v.  Si dot i ,  466 U. S.  429,  432 n. 1 ( 1984) .   As 

i n Shel l ey,  j udi c i al  enf or cement  of  a cont r act  can const i t ut e 

st at e act i on.   Cf .  Ger ber  v.  Longboat  Har bour  N.  Condomi ni um,  

I nc. ,  724 F.  Supp.  884 ( M. D.  Fl a.  1989) ( vacat ed i n par t  on ot her  

gr ounds Ger ber  v.  Longboat  Har bour  N.  Condomi ni um,  I nc. ,  757 

F. Supp.  1339 ( M. D.  Fl a.  1991) ) .    

¶71 At  a mi ni mum,  Hosanna- Tabor  and Coul ee put  Wi sconsi n 

cour t s on hi gh al er t  when t hey ar e asked t o enf or ce a cont r act  

by a r el i gi ous or gani zat i on i n a manner  t hat  t he r el i gi ous 



No.   2010AP2705. dt p 

 

8 
 

or gani zat i on cont ends i s a v i ol at i on of  i t s  const i t ut i onal  

r i ght s.    

¶72 Second,  t he cont r act  pr ovi s i on t hat  DeBr ui n r el i es 

upon i s i l l usor y.  

¶73 I n Wi sconsi n,  t he empl oyment - at - wi l l  doct r i ne i s an 

est abl i shed t enet  of  wor kpl ace r el at i ons.   Hausman v.  St .  Cr oi x  

Car e Ct r . ,  214 Wi s.  2d 655,  663,  571 N. W. 2d 393 ( 1997) .   I t  has 

been r ecogni zed i n case l aw si nce 1871.   Pr ent i ss v.  Ledyar d,  28 

Wi s.  131,  133 ( 1871) .   I n Mackenzi e v.  Mi l l er  Br ewi ng Co. ,  2001 

WI  23,  ¶12,  241 Wi s.  2d 700,  623 N. W. 2d 739,  t he cour t  expl ai ned 

t hat  t he empl oyment - at - wi l l  doct r i ne ser ves t he i nt er est s of  

empl oyees as wel l  as empl oyer s.   I n Bat t er i es Pl us,  LLC v.  Mohr ,  

2001 WI  80,  ¶15,  244 Wi s.  2d 559,  628 N. W. 2d 364,  t he cour t  

obser ved t hat  " [ t ] he ant i dot e f or  bot h par t i es t o t he pot ent i al  

unf ai r ness ar i s i ng f r om a par t y ' s change of  hear t  i s  an 

empl oyment  cont r act . "  

¶74 Many empl oyment  cont r act s i ncl ude a pr ovi s i on 

pr ot ect i ng an empl oyee f r om di schar ge wi t hout  cause.   These 

pr ovi s i ons r epl ace and r ever se t he empl oyment - at - wi l l  r ul e.  

¶75 I n t hi s case,  t he t er mi nat i on c l ause cont ai ns 

di schar ge " wi t hout  cause"  pr ot ect i on.   However ,  i t  t hen 

nul l i f i es t hat  pr ot ect i on by ass i gni ng t o St .  Pat r i ck t he r i ght  

t o det er mi ne what  " good and suf f i c i ent  cause"  i s .   I n shor t ,  t he 

pr ot ect i on t hat  DeBr ui n r el i es on does not  exi st ;  i t  i s 

i l l usor y;  and DeBr ui n i s basi cal l y subj ect  t o empl oyment - at -

wi l l .  
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¶76 I n my vi ew,  much of  Just i ce Cr ooks'  opi ni on on t hi s 

subj ect  i s  spot  on.   He wr i t es t hat  t he t er mi nat i on c l ause i s " a 

t ext book case of  an i l l usor y pr omi se——' wor ds i n pr omi ssor y f or m 

t hat  pr omi se not hi ng. ' "   Just i ce Cr ooks'  concur r ence,  ¶40 

( quot i ng 2 Joseph M.  Per i l l o & Hel en Hadj i yannaki s Bender ,  

Cor bi n on Cont r act s § 5. 28,  at  142 ( 1995) ) .  

¶77 Just i ce Cr ooks ci t es t he Rest at ement  ( Second)  of  

Cont r act s § 2,  comment  e,  whi ch r eads:  

( e)  I l l usor y pr omi ses;  mer e st at ement s of  
i nt ent i on.   Wor ds of  pr omi se whi ch by t hei r  t er ms make 
per f or mance ent i r el y opt i onal  wi t h t he " pr omi sor "  
what ever  may happen,  or  what ever  cour se of  conduct  i n 
ot her  r espect s he may pur sue,  do not  const i t ut e a 
pr omi se.   Even i f  a pr esent  i nt ent i on i s mani f est ed,  
t he r eser vat i on of  an opt i on t o change t hat  i nt ent i on 
means t hat  t her e can be no pr omi see who i s j ust i f i ed 
i n an expect at i on of  per f or mance.  

Rest at ement  ( Second)  of  Cont r act s § 2 ( 1981) .  

¶78 My onl y di f f er ence wi t h Just i ce Cr ooks'  opi ni on i s 

wi t h hi s concl usi on t hat  because of  t he i l l usor y " wi t hout  cause"  

pr ot ect i on i n t he t er mi nat i on c l ause,  " no cont r act  exi st s, "  

Just i ce Cr ooks'  concur r ence,  ¶40,  or  " no enf or ceabl e cont r act  

exi st s, "  I d. ,  ¶¶41,  48.   Thi s di f f er ence,  however ,  i s  

f undament al .   Fr om St .  Pat r i ck ' s  per spect i ve,  i t  di d not  br each 

t he cont r act ;  i t  exer ci sed i t s r i ght s under  t he cont r act .    

¶79 Ther e may wel l  be el ement s of  t he cont r act  t hat  coul d 

be enf or ced,  but  not  t he par t  of  t he t er mi nat i on c l ause t hat  

DeBr ui n r el i es on,  because i t  af f or ded her  no pr ot ect i on,  as a 

mat t er  of  l aw.  

¶80 Thi r d,  t he t er mi nat i on c l ause does mor e t han conf i r m 

St .  Pat r i ck ' s r i ght s as an at - wi l l  empl oyer  wi t h r espect  t o at  
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l east  some of  i t s empl oyees.   I t  pr ot ect s St .  Pat r i ck ' s r i ght s 

as a r el i gi ous or gani zat i on.   The t er mi nat i on c l ause as a whol e 

speci f i cal l y r eser ves t o St .  Pat r i ck t he r i ght  t o f r eel y 

exer ci se i t s r el i gi ous pr er ogat i ves under  t he Fi r st  Amendment  

and Ar t i c l e I ,  Sect i on 18 of  t he Wi sconsi n Const i t ut i on.    

¶81 DeBr ui n cannot  pr evai l  i n t hi s case because a 

r el i gi ous or gani zat i on r eser ved i t s r i ght s t o t er mi nat e i t s 

mi ni st er i al  empl oyees on gr ounds of  " di ssat i sf act i on, "  and i t  

exer ci sed t hose r i ght s.   To pr evai l ,  DeBr ui n woul d have t o 

per suade a cour t  t o ent er  i nt o an i nt er nal  par i sh conf l i c t  and 

second guess t he par i sh' s deci s i on.   I t  woul d have t o deny St .  

Pat r i ck t he power  t o make a deci s i on t hat  i t  expl i c i t l y  r eser ved 

t o i t sel f .   Thi s  cannot  be squar ed wi t h any r easonabl e v i ew of  

r el i gi ous l i ber t y.  

¶82 Thi s concl usi on i s suppor t ed by t hi s cour t ' s  deci s i on 

i n Ol st on v.  Hal l ock,  55 Wi s.  2d 687,  201 N. W. 2d 35 ( 1972) ,  

wher e t he cour t  r evi ewed t he t er mi nat i on of  an Epi scopal  Rect or .   

Al t hough t he ci r cumst ances wer e di f f er ent ,  t he cour t  obser ved:  

We t hi nk i t  i s  c l ear  t hat  t he pl ai nt i f f  i s  seeki ng a 
c i v i l  t r i bunal  r evi ew of  t he mer i t s of  t he f i ndi ngs 
and deci s i ons of  t he Bi shop and t he St andi ng 
Commi t t ee,  whi ch det er mi ned t hat  t her e was a ser i ous 
di sagr eement  exi st i ng bet ween t he past or  and t he 
congr egat i on as r epr esent ed by i t s War dens and 
Vest r ymen,  and t hat  f or  t he good of  t he chur ch t her e 
must  be an i mmedi at e di ssol ut i on of  t he past or al  
r el at i onshi p bet ween St .  Paul ' s  and i t s past or .   Under  
bot h Wi sconsi n and f eder al  case l aw,  such a r evi ew i n 
t hi s case i s out si de t he pr ovi nce of  j udi c i al  r evi ew.  

I d.  at  698 ( emphasi s added) .  

¶83 Thi s case i s l i ke Ol st on because aut hor i t y i nsi de t he 

r el i gi ous or gani zat i on has been vest ed wi t h t he r i ght  t o 
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det er mi ne " good and suf f i c i ent  cause. "   As such,  t hi s case i s 

out si de t he pr ovi nce of  j udi c i al  r evi ew.  

¶84 For  t hese r easons,  DeBr ui n l oses,  and t her e i s no 

poi nt  i n ext endi ng her  di sappoi nt ment  by r emandi ng t hi s case t o 

t he c i r cui t  cour t .  

I I I  

¶85 St .  Pat r i ck car ef ul l y pr ot ect ed i t s r el i gi ous 

pr er ogat i ves i n t he t er mi nat i on c l ause of  t he Cont r act  of  

Empl oyment .   Suppose t he cl ause r ead di f f er ent l y.  

The t er m of  t hi s Agr eement  shal l  begi n Jul y 1,  
2009 and shal l  end on June 30,  2010.   The PARI SH 
agr ees t hat  t he DI RECTOR OF FAI TH FORMATI ON shal l  not  
be di schar ged dur i ng t he t er m of  t hi s cont r act ,  
wi t hout  good and suf f i c i ent  cause.     

¶86 Thi s hypot het i cal  c l ause empl oys a st andar d devi sed by 

t he par i sh,  but  i t  appear s t o open t he door  t o i nt er pr et at i on by 

a cour t .  

¶87 Suppose t he cont r act  pr ovi ded:  

THI S AGREEMENT i s made t hi s f i r st  day of  Jul y,  
2009 by and bet ween Jane Doe,  her ei n af t er  r ef er r ed t o 
as t he DI RECTOR OF FAI TH FORMATI ON,  and Sai nt  Pat r i ck 
Congr egat i on of  t he Ar chdi ocese of  Mi l waukee,  her ei n 
af t er  r ef er r ed t o as PARI SH.   The t er m of  t hi s 
Agr eement  shal l  begi n Jul y 1,  2009 and shal l  end on 
June 30,  2010.  

¶88 Thi s hypot het i cal  c l ause cont ai ns no expl i c i t  " wi t hout  

cause"  pr ot ect i on f or  t he empl oyee and no i dent i f i ed st andar d 

f or  a cour t  t o r evi ew.   Coul d a Wi sconsi n cour t  r evi ew a br each 

of  cont r act  c l ai m under  such a cont r act ?  I f  i t  di d,  what  

st andar ds woul d i t  empl oy?  How woul d i t  f i l l  i n t he bl anks? 

¶89 Ei t her  of  t hese hypot het i cal  cont r act  c l auses woul d 

pose a much mor e di f f i cul t  case t han t he one bef or e us.   We 
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woul d no l onger  be abl e t o say t hat  t he empl oyee' s di schar ge 

pr ot ect i on i n t he t er mi nat i on c l ause was i l l usor y or  t hat  t he 

c l ause speci f i cal l y r eser ved St .  Pat r i ck ' s r el i gi ous r i ght s.   We 

woul d have t o gr appl e wi t h t he quest i on of  whet her  by of f er i ng a 

cont r act ,  St .  Pat r i ck wai ved some of  i t s r el i gi ous pr ot ect i ons.   

¶90 These hypot het i cal s ar e not  bef or e us,  and,  i n my 

vi ew,  i t  i s  bot h unnecessar y and danger ous t o at t empt  t o 

det er mi ne now how t hese and ot her  cases shoul d be deci ded.  

I V 

¶91 For  mor e t han a cent ur y,  c i v i l  cour t s i n t he Uni t ed 

St at es have caut i ousl y appr oached quest i ons i nvol v i ng chur ches 

and mi ni st er s.   The Supr eme Cour t  appr oved t he pr act i ce of  

cour t s abst ai ni ng f r om cer t ai n cases i nvol v i ng eccl esi ast i cal  

quest i ons,  wel l - bef or e t he r el i gi on c l auses of  t he Fi r st  

Amendment  wer e i ncor por at ed i nt o t he Four t eent h Amendment  and 

appl i ed t o t he st at es.   E. g. ,  Wat son v.  Jones,  80 U. S.  ( 13 

Wal l . )  679 ( 1872) ;  Kedr of f  v.  St .  Ni chol as Cat hedr al  of  t he 

Russi an Or t hodox Chur ch i n N.  Am. ,  344 U. S.  94,  110 ( 1952) .   The 

Supr eme Cour t  has s i nce i ndi cat ed t hat  t he Fi r st  Amendment  i s 

i mpl i cat ed i n t hese di sput es.   Kedr of f ,  344 U. S.  at  116.  

¶92 The Supr eme Cour t  has r ecogni zed t hat  mat t er s of  

chur ch pol i t y,  whi ch i ncl udes t he sel ect i on of  mi ni st er s,  

gener al l y r ecei ve Fi r st  Amendment  pr ot ect i on.   See Ser bi an E.  

Or t hodox Di ocese f or  t he U. S.  of  Am.  & Canada v.  Mi l i voj evi ch,  

426 U. S.  696,  713 ( 1976) .   Cf .  Gonzal ez v.  Roman Cat hol i c 

Ar chbi shop of  Mani l a,  280 U. S.  1,  16 ( 1929) .  
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¶93 However ,  Hosanna- Tabor  r ai ses t he quest i on whet her  t he 

Fi r st  Amendment  bar s br each of  cont r act  c l ai ms i nvol v i ng t he 

t er mi nat i on of  a mi ni st er i al  empl oyee,  or  whet her  br each of  

cont r act  c l ai ms ar e subj ect  t o j udi c i al  r evi ew appl y i ng neut r al  

pr i nci pl es of  l aw.   Ar t i c l e I ,  Sect i on 18 of  t he Wi sconsi n 

Const i t ut i on must  be consi der ed i n t hi s det er mi nat i on.   We al so 

have t o deal  wi t h Wi sconsi n pr ecedent ,  whi ch t he par t i es di d not  

c i t e.   Evangel i cal  Lut her an St .  Paul ' s Congr egat i on v.  Hass,  177 

Wi s.  23,  187 N. W.  677 ( 1922) ( " Act i on by [ chur ch]  .  .  .  t o 

compel  .  .  .  i t s  past or  .  .  .  t o del i ver  up t o i t  al l  pr oper t y 

bel ongi ng t o t he or gani zat i on .  .  .  and per pet ual l y enj oi ni ng 

hi m f r om .  .  .  i nt er f er i ng wi t h any of  t he pr oper t y or  f unct i ons 

of  t he congr egat i on or  of  assumi ng or  exer ci s i ng t he f unct i ons 

of  i t s  past or . " ) ;  Ol st on,  55 Wi s.  2d at  690 ( st at ement  of  t he 

case)  ( " Thi s appeal  concer ns t he t er mi nat i on of  Ol st on' s  

past or al  r el at i onshi p wi t h St .  Paul ' s Epi scopal  Chur ch. " ) ;  Bl ack 

v.  St .  Ber nadet t e Congr egat i on of  Appl et on,  121 Wi s.  2d 560,  360 

N. W. 2d 550 ( Ct .  App.  1984) ( r evi ewi ng t he di sposi t i on of  a br each 

of  cont r act  c l ai m br ought  agai nst  chur ch wher e t er mi nat i on was 

made f or  eccl esi ast i cal  r eason) .      

¶94 I n r ecent  year s cour t s,  of t en r el y i ng on Raybur n,  772 

F. 2d at  1171,  have st r uggl ed t o bal ance Fi r st  Amendment  concer ns 

wi t h at t empt s t o enf or ce br each of  cont r act  c l ai ms i nvol v i ng a 

chur ch and a mi ni st er  by appl y i ng neut r al  pr i nci pl es of  l aw,  as 

suggest ed i n Gener al  Counci l  on Fi nance & Admi ni st r at i on of  t he 

Uni t ed Met hodi st  Chur ch v.  Cal i f or ni a Super i or  Cour t ,  Count y of  
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San Di ego,  439 U. S.  1369,  1373 ( 1978) ( Rehnqui st ,  Ci r cui t  

Just i ce) ,  and Jones v.  Wol f ,  443 U. S.  595,  602- 03 ( 1979) . 1  

¶95 I n Mi nker  v.  Bal t i mor e Annual  Conf er ence of  Uni t ed 

Met hodi st  Chur ch,  894 F. 2d 1354 ( D. C.  Ci r .  1990) ,  t he cour t  

per mi t t ed a cont r act  c l ai m t o pr oceed but  i t  r epeat edl y r ai sed 

caut i on i n doi ng so.   Af t er  di smi ssi ng one of  t he cont r act  

c l ai ms br ought  by Past or  Mi nker  agai nst  hi s chur ch based on 

document s dr af t ed by t he chur ch,  t he cour t  per mi t t ed a second 

cl ai m t o sur vi ve a mot i on t o di smi ss,  whi l e pr ovi di ng t he 

f ol l owi ng war ni ngs:  

I t  i s  t r ue,  as t he Supr eme Cour t  not ed i n anot her  
cont ext ,  cour t s may not  consi der  pr ovi s i ons whose 
enf or cement  woul d r equi r e " a sear chi ng and t her ef or e 
i mper mi ssi bl e i nqui r y"  i nt o chur ch doct r i ne.   Ser bi an 
East er n Or t hodox Di ocese v.  Mi l i voj evi ch,  426 U. S.  
696,  723 ( 1976) .  

 .  .  .  .   

                                                 
1 See e. g. ,  Pet r uska v.  Gannon Uni v. ,  462 F. 3d 294,  312 ( 3r d 

Ci r .  2006) ( " Ther ef or e,  t he quest i on i s whet her  Pet r uska' s br each 
of  cont r act  c l ai m can be deci ded wi t hout  wadi ng i nt o doct r i nal  
wat er s.  .  .  .   [ I f ]  i ssues whi ch woul d r esul t  i n excessi ve 
ent angl ement  [ ar i se] ,  t he c l ai ms may be di smi ssed on t hat  basi s  
on summar y j udgment . " ) ( c i t at i on omi t t ed) ;  Mi nker  v.  Bal t i mor e 
Annual  Conf er ence of  Uni t ed Met hodi st  Chur ch,  894 F. 2d 1354 
( D. C.  Ci r .  1990) ;  Mar shal l  v.  Munr o,  845 P. 2d 424,  428 ( Al aska 
1993) ( Cour t s must  di smi ss c l ai ms t hat  r equi r e " t he cour t  t o 
i nt er pr et  [ t he mi ni st er ' s]  empl oyment  r el at i onshi p"  wi t h hi s 
chur ch. ) ;  Dayner  v.  Ar chdi ocese of  Har t f or d,  23 A. 3d 1192,  1205 
( Conn.  2011)  ( Cour t s can hear  cases i nvol v i ng " par t i cul ar  wr ongs 
by t he chur ch t hat  ar e whol l y  [ nonr el i gi ous]  i n char act er . " )  
( quot i ng Rweyemamu v.  Cot e,  520 F. 3d 198,  208 ( 2nd Ci r .  2008) )  
( emphasi s added by Dayner ) ;  Al i cea v.  New Br unswi ck Theol ogi cal  
Semi nar y,  608 A. 2d 218,  222 ( N. J.  1992) ( " [ W] e r ef use t o adopt  a 
per  se r ul e t hat  cour t s may not  ent er t ai n"  sui t s by mi ni st er s 
agai nst  chur ches.   However ,  " t her e ar e many cases i n whi ch cour t  
i nt er vent i on i s s i mpl y i nappr opr i at e"  under  t he Fi r st  
Amendment . )  ( c i t at i ons and quot at i ons omi t t ed) .  
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The Raybur n cour t  hel d t hat  ent angl ement s mi ght  r esul t  
f r om a pr ot r act ed l egal  pr ocedur e whi ch mi ght  i nvol ve 
subpoenas,  di scover y,  and ot her  t ool s desi gned t o 
pr obe t he mi nd of  t he chur ch.   772 F. 2d at  1170- 71.   
The Chur ch asser t s t hat  s i mpl y  per mi t t i ng a cour t  t o 
hear  Mi nker ' s cont r act  c l ai ms mi ght  di st or t  chur ch 
appoi nt ment  deci s i ons——causi ng chur ches t o make onl y 
t hose choi ces t hat  avoi d t he appear ance of  l egal  
i mpr opr i et y.  

 We acknowl edge t hat  t he cont r act  al l eged by 
Mi nker  t hr eat ens t o t ouch t he cor e of  t he r i ght s 
pr ot ect ed by t he f r ee exer ci se cl ause.   See McCl ur e v.  
Sal vat i on Ar my,  460 F. 2d 553,  558–59 ( 5t h Ci r .  1972)  
( " The r el at i onshi p bet ween an or gani zed chur ch and i t s 
mi ni st er s i s i t s l i f ebl ood.   The mi ni st er  i s t he chi ef  
i nst r ument  by whi ch t he chur ch seeks t o f ul f i l l  i t s  
pur pose. " ) .   We al so agr ee t hat  any i nqui r y i nt o t he 
Chur ch' s r easons f or  asser t i ng t hat  Mi nker  was not  
sui t ed f or  a par t i cul ar  past or shi p woul d const i t ut e an 
excessi ve ent angl ement  i n i t s  af f ai r s.   See Nat al  v.  
Chr i st i an and Mi ssi onar y Al l i ance,  878 F. 2d 1575 ( 1st  
Ci r .  1989) ( i nqui r y i nt o r easons f or  mi ni st er ' s 
di schar ge woul d pl unge cour t  " i nt o a mael st r om of  
Chur ch pol i cy,  admi ni st r at i on,  and gover nance" ) ;  
Raybur n,  772 F. 2d at  1171.  

 .  .  .  .    

Fur t her mor e,  as t he r emedy woul d be l i mi t ed t o t he 
awar d of  money damages,  we see no pot ent i al  f or  
di st or t i on of  chur ch appoi nt ment  deci s i ons f r om 
r equi r i ng t hat  t he Chur ch not  make empt y,  mi sl eadi ng 
pr omi ses t o i t s c l er gy.  

 I t  coul d t ur n out  t hat  i n at t empt i ng t o pr ove hi s 
case,  appel l ant  wi l l  be f or ced t o i nqui r e i nt o mat t er s 
of  eccl esi ast i cal  pol i cy even as t o hi s cont r act  
c l ai m.   Of  cour se,  i n t hat  s i t uat i on,  a cour t  may 
gr ant  summar y j udgment  on t he gr ound t hat  appel l ant  
has not  pr oved hi s case and pur sui ng t he mat t er  
f ur t her  woul d cr eat e an excessi ve ent angl ement  wi t h 
r el i gi on.  .  .  .   Once evi dence i s of f er ed,  t he 
di st r i ct  cour t  wi l l  be i n a posi t i on t o cont r ol  t he 
case so as t o pr ot ect  agai nst  any i mper mi ssi bl e 
ent angl ement s.   Thus,  whi l e t he f i r st  amendment  
f or ecl oses any i nqui r y i nt o t he Chur ch' s assessment  of  
Mi nker ' s sui t abi l i t y  f or  a past or shi p,  even f or  t he 
pur pose of  showi ng i t  t o be pr et ext ual ,  i t  does not  
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pr event  t he di st r i ct  cour t  f r om det er mi ni ng whet her  
t he cont r act  al l eged by Mi nker  i n f act  exi st s.   
Cat hol i c Hi gh School  Ass' n v.  Cul ver t ,  753 F. 2d 1161,  
1168 ( 2d Ci r .  1985)  ( f i r st  amendment  pr ohi bi t i on of  
st at e boar d' s abi l i t y  t o i nqui r e i nt o nat ur e of  
r el i gi ous mot i ves does not  pr ecl ude i t  f r om asser t i ng 
j ur i sdi ct i on) .   

Mi nker ,  894 F. 2d at  1359- 61.   

V 

¶96 I n my vi ew,  t hi s cour t  shoul d not  t r y t o deci de 

cont r over si es t hat  ar e not  bef or e us.   Consequent l y,  I  j oi n t he 

mandat e t o di smi ss t he case,  whi ch amount s t o an af f i r mance of  

t he c i r cui t  cour t .    

¶97 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  
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¶98 ANN WALSH BRADLEY,  J.     (dissenting).  Ther e i s no 

maj or i t y opi ni on of  t hi s cour t .   Of  t he f i ve j ust i ces who woul d 

af f i r m t he ci r cui t  cour t ,  t hr ee ( Just i ce Roggensack,  Just i ce 

Zi egl er ,  and Just i ce Gabl eman)  woul d deci de t hi s case on t he 

const i t ut i on1 and t wo ( Just i ce Cr ooks and Just i ce Pr osser )  woul d 

deci de i t  on t he speci f i c  cont r act  at  i ssue i n t hi s case.   

Accor di ngl y,  because no opi ni on has gar ner ed t he vot e of  f our  

j ust i ces,  not hi ng set  f or t h i n any of  t he opi ni ons has 

pr ecedent i al  val ue.  

¶99 When I  exami ne t he i ssue cer t i f i ed by t he cour t  of  

appeal s,  I  concl ude t hat  DeBr ui n' s common l aw cont r act  c l ai ms do 

not  i mpl i cat e f r ee exer ci se concer ns and t her ef or e do not  

r equi r e di smi ssal  f or  f ai l ur e t o st at e a c l ai m.   Fur t her ,  i t  

woul d be pr emat ur e t o det er mi ne whet her  t he c l ai ms woul d f ost er  

an excessi ve st at e ent angl ement  wi t h r el i gi on.   Because I  woul d 

r emand t hi s case t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs,  I  

r espect f ul l y di ssent .     

I  

¶100 The cour t  of  appeal s cer t i f i ed t he case t o t hi s cour t ,  

aski ng t he f ol l owi ng quest i on:  " I n l i ght  of  t he Wi sconsi n 

Supr eme Cour t ' s  deci s i on i n Coul ee Cat hol i c School s v.  LI RC,  

2009 WI  88,  320 Wi s.  2d 275,  768 N. W. 2d 868,  ar e r el i gi ous 

or gani zat i ons i mmune f r om common l aw br each of  cont r act  l awsui t s 

br ought  by mi ni st er i al  empl oyees?"   Coul ee and ot her  r el evant  

cases addr ess st at e i nvol vement  i n a chur ch' s deci s i on t o hi r e 

or  f i r e i t s mi ni st er s.   These cases do not  addr ess st at e 

                                                 
1 Her ei naf t er ,  Just i ce Roggensack' s opi ni on.  
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i nvol vement  wi t h ot her  aspect s of  t he empl oyment  r el at i onshi p.   

Accor di ngl y,  I  concl ude t hat  a nar r ower  quest i on shoul d be 

addr essed:  whet her ,  based on t he r easoni ng of  Coul ee and si mi l ar  

cases,  a r el i gi ous or gani zat i on i s i mmune f r om common l aw 

cont r act  c l ai ms chal l engi ng i t s basi s f or  t er mi nat i ng a 

mi ni st er i al  empl oyee.  

¶101 St .  Pat r i ck cont ends t hat  DeBr ui n f ai l ed t o st at e a 

c l ai m f or  r el i ef  because her  cont r act  c l ai ms ar e pr ecl uded by 

t he st at e and f eder al  const i t ut i ons.   The Fi r st  Amendment  of  t he 

Uni t ed St at es Const i t ut i on pr ovi des,  i n r el evant  par t :  " Congr ess 

shal l  make no l aw r espect i ng an est abl i shment  of  r el i gi on,  or  

pr ohi bi t i ng t he f r ee exer ci se t her eof  .  .  .  . "   These t wo 

cl auses pr ovi de di st i nct  pr ot ect i ons.    

¶102 The f i r st  c l ause,  " Congr ess shal l  make no l aw 

r espect i ng an est abl i shment  of  r el i gi on, "  i s  r ef er r ed t o as t he 

Est abl i shment  Cl ause.   I t  af f or ds pr ot ect i on agai nst  

" sponsor shi p,  f i nanci al  suppor t ,  and act i ve i nvol vement  of  t he 

sover ei gn i n r el i gi ous act i v i t y. "   Lemon v.  Kur t zman,  403 U. S.  

602,  612 ( 1971) ;  see al so St at e ex r el .  Wi sconsi n Heal t h 

Faci l i t i es Aut h.  v.  Li ndner ,  91 Wi s.  2d 145,  280 N. W. 2d 773 

( 1979) .   An " excessi ve ent angl ement "  i n v i ol at i on of  t he 

Est abl i shment  Cl ause can ar i se when t he st at e i s r equi r ed t o 

i nt er pr et  and eval uat e chur ch doct r i ne.   See,  e. g. ,  Wi sconsi n 

Conf er ence Bd.  of  Tr ust ees of  Uni t ed Met hodi st  Chur ch,  I nc.  v.  

Cul ver ,  2000 WI  App 132,  ¶15,  237 Wi s.  2d 343,  614 N. W. 2d 523.    

¶103 The second cl ause,  whi ch decl ar es t hat  " Congr ess shal l  

make no l aw .  .  .  pr ohi bi t i ng t he f r ee exer ci se t her eof , "  i s  
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r ef er r ed t o as t he Fr ee Exer ci se Cl ause.   I t  pr ot ect s t he power  

of  r el i gi ous or gani zat i ons " t o deci de f or  t hemsel ves,  f r ee f r om 

st at e i nt er f er ence,  mat t er s of  chur ch gover nance as wel l  as 

t hose of  f ai t h and doct r i ne. "   Coul ee,  320 Wi s.  2d 275,  ¶37.   

¶104 Addi t i onal l y,  Ar t i c l e I ,  Sect i on 18 of  t he Wi sconsi n 

Const i t ut i on pr ovi des,  i n r el evant  par t ,  " The r i ght  of  ever y 

per son t o wor shi p Al mi ght y God accor di ng t o t he di ct at es of  

consci ence shal l  never  be i nf r i nged;  .  .  .  nor  shal l  any cont r ol  

of ,  or  i nt er f er ence wi t h,  t he r i ght s of  consci ence be 

per mi t t ed .  .  .  . "   Thi s cour t  has expl ai ned t hat  t hi s 

pr ovi s i on,  r ef er r ed t o as t he Fr eedom of  Consci ence Cl ause,  

" ser ve[ s]  t he same dual  pur pose of  pr ohi bi t i ng t he 

' est abl i shment '  of  r el i gi on and pr ot ect i ng t he ' f r ee exer ci se'  

of  r el i gi on. "   St at e ex r el .  War r en v.  Nusbaum,  55 Wi s.  2d 316,  

332,  198 N. W. 2d 650 ( 1972) .   Never t hel ess,  i t  cont ai ns mor e 

expl i c i t  l anguage t han t he Fi r st  Amendment  of  t he Uni t ed St at es 

Const i t ut i on,  pr ovi di ng expansi ve pr ot ect i ons f or  r el i gi ous 

l i ber t y.   Coul ee,  320 Wi s.  2d 275,  ¶60.       

¶105 The par t i es '  ar gument s f ocus on t he Fr ee Exer ci se 

Cl ause and t he Fr eedom of  Consci ence Cl ause.   Accor di ngl y,  I  

addr ess t he const i t ut i onal  r i ght  t o f r ee exer ci se f i r st .   Then,  

I  t ur n t o br i ef l y comment  upon t he Est abl i shment  Cl ause concer ns 

t hat  coul d pot ent i al l y  be i mpl i cat ed by DeBr ui n' s cont r act  

c l ai ms.     

A 

¶106 St .  Pat r i ck asser t s t hat  st at e cour t  adj udi cat i on of  

DeBr ui n' s cont r act  c l ai ms woul d v i ol at e i t s r i ght  t o f r ee 
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exer ci se.   Based on t hi s cour t ' s  r easoni ng i n Coul ee and t he 

Uni t ed St at es Supr eme Cour t ' s  r easoni ng i n Hosanna- Tabor  

Evangel i cal  Lut her an Chur ch and School  v.  EEOC,  565 U. S.  __,  132 

S.  Ct .  694 ( 2012) ,  St .  Pat r i ck cont ends t hat  DeBr ui n cannot  

chal l enge her  t er mi nat i on because " [ i ] t  i s  now cr yst al  c l ear  

t hat  t he l egal  anal ysi s of  t he hi r i ng/ f i r i ng deci s i ons of  

r el i gi ous or gani zat i ons begi ns and ends wi t h t he quest i on of  

whet her  .  .  .  [ t he]  empl oyee was a mi ni st er i al  empl oyee. "    

¶107 The cases upon whi ch St .  Pat r i ck r el i es do not  i nvol ve 

cour t  enf or cement  of  a cont r act ual  pr omi se t hat  was vol unt ar i l y  

made by a chur ch.   Rat her ,  t hey i nvol ve chal l enges t o c l ai ms 

f i l ed under  st at e and f eder al  ant i - di scr i mi nat i on st at ut es.     

¶108 I n t hese cases,  cour t s have been cal l ed upon t o 

addr ess empl oyment  di scr i mi nat i on c l ai ms made agai nst  r el i gi ous 

or gani zat i ons,  and t hey have dr awn a l i ne bet ween mi ni st er i al  

and non- mi ni st er i al  empl oyees.   The cour t - cr eat ed " mi ni st er i al  

except i on"  i s an af f i r mat i ve def ense avai l abl e t o r el i gi ous 

or gani zat i ons t hat  pr ecl udes di scr i mi nat i on c l ai ms f i l ed by 

t hei r  mi ni st er i al  empl oyees.    

¶109 I n Coul ee,  320 Wi s.  2d 275,  ¶23,  a mi ni st er i al  

empl oyee of  a r el i gi ous school  al l eged t hat  she was t er mi nat ed 

on t he basi s of  age,  i n v i ol at i on of  t he Wi sconsi n Fai r  

Empl oyment  Act .   Thi s cour t  char act er i zed t he empl oyee' s sui t  as 

" an ef f or t  by t he st at e t o i nt r ude i nt o t he hi r i ng and f i r i ng 

deci s i ons of  a r el i gi ous or gani zat i on, "  and i t  concl uded t hat  

such an ef f or t  v i ol at ed bot h t he Fr ee Exer ci se Cl ause and t he 

Fr eedom of  Consci ence Cl ause.   I d. ,  ¶62.   Regar di ng t he Fr eedom 
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of  Consci ence Cl ause,  i t  expl ai ned:  " The st at e s i mpl y has no 

aut hor i t y t o cont r ol  or  i nt er f er e wi t h t he sel ect i on of  

spi r i t ual  l eader s of  a r el i gi ous or gani zat i on wi t h a r el i gi ous 

mi ssi on. "   I d. ,  ¶88.      

¶110 The Coul ee deci s i on r el i es heavi l y on an ear l i er  case 

f r om t he Four t h Ci r cui t  Cour t  of  Appeal s.   I n Raybur n v.  Gener al  

Conf er ence of  Sevent h- Day Advent i st s,  772 F. 2d 1164 ( 4t h Ci r .  

1985) ,  an empl oyee ar gued t hat  she had been passed over  t o f i l l  

a mi ni st er i al  posi t i on on t he basi s of  r ace and sex,  and t hat  

t he chur ch' s di scr i mi nat or y hi r i ng deci s i on v i ol at ed Ti t l e VI I  

of  t he Ci v i l  Ri ght s Act  of  1964.   The Four t h Ci r cui t  concl uded 

t hat  t he " i nt r oduct i on of  gover nment  st andar ds t o t he sel ect i on 

of  spi r i t ual  l eader s woul d s i gni f i cant l y,  and per ni c i ousl y,  

r ear r ange t he r el at i onshi p bet ween chur ch and s t at e, "  and t hat  

" [ a] ny at t empt  by gover nment  t o r est r i ct  a chur ch' s f r ee choi ce 

of  i t s  l eader s .  .  .  const i t ut es a bur den on t he chur ch' s f r ee 

exer ci se r i ght s. "   I d.  at  1169,  1168.    

¶111 Fi nal l y,  i n Hosanna- Tabor ,  132 S.  Ct .  694,  a 

mi ni st er i al  empl oyee of  a r el i gi ous school  al l eged t hat  she had 

been t er mi nat ed because of  a di sabi l i t y  i n v i ol at i on of  t he 

Amer i cans wi t h Di sabi l i t i es Act .   The quest i on bef or e t he Uni t ed 

St at es Supr eme Cour t  was " whet her  [ t he]  f r eedom of  a r el i gi ous 

or gani zat i on t o sel ect  i t s  mi ni st er s i s i mpl i cat ed by a sui t  

al l egi ng di scr i mi nat i on i n empl oyment . "   I d.  at  705.   The Cour t  

r ecogni zed t he mi ni st er i al  except i on and expl ai ned t hat  

" [ r ] equi r i ng a chur ch t o accept  or  r et ai n an unwant ed mi ni st er ,  

or  puni shi ng a chur ch f or  f ai l i ng t o do so,  i nt r udes upon mor e 
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t han a mer e empl oyment  deci s i on.   Such act i on i nt er f er es wi t h 

t he i nt er nal  gover nance of  t he chur ch,  depr i v i ng t he chur ch of  

cont r ol  over  t he sel ect i on of  t hose who wi l l  per soni f y i t s 

bel i ef s. "   I d.  at  706. 2 

¶112 Not  one of  t hese cases i nvol ved a cont r act  c l ai m 

br ought  by a mi ni st er i al  empl oyee.   To t he cont r ar y,  al l  t hr ee 

cases ei t her  i mpl y or  st at e out r i ght  t hat  t hei r  r easoni ng,  whi ch 

i s appl i cabl e t o c l ai ms made under  ant i - di scr i mi nat i on st at ut es,  

does not  necessar i l y  ext end t o c l ai ms f or  br each of  cont r act .    

¶113 I n Coul ee,  t hi s  cour t  acknowl edged t hat  " a chur ch' s 

[ const i t ut i onal ]  aut hor i t y t o make hi r i ng and f i r i ng 

deci s i ons .  .  .  r emove[ s]  t he chur ch' s deci s i ons i n t hese 

mat t er s f r om t he j ur i sdi ct i on of  t he cour t s wi t h r espect  t o 

ant i - di scr i mi nat i on l aws[ . ] " 3  320 Wi s.  2d 275,  ¶40 ( emphasi s  

added) .   Never t hel ess,  i t  caut i oned,  " We do not  mean t o suggest  

t hat  anyt hi ng i nt er f er i ng wi t h a r el i gi ous or gani zat i on i s 

t ot al l y pr ohi bi t ed.   Gener al  l aws r el at ed t o bui l di ng l i censi ng,  

                                                 
2 See al so Combs v.  Cent r al  Tex.  Annual  Conf .  of  Uni t ed 

Met hodi st  Chur ch,  173 F. 3d 343,  350 ( 5t h Ci r .  1999)  ( hol di ng 
t hat  t he f r ee exer ci se c l ause pr ohi bi t ed appl i cat i on of  Ti t l e 
VI I  t o a chur ch' s deci s i on t o t er mi nat e a mi ni st er )  ( " [ I ] n 
i nvest i gat i ng empl oyment  di scr i mi nat i on c l ai ms by mi ni st er s 
agai nst  t hei r  chur ch,  secul ar  aut hor i t i es woul d necessar i l y  
i nt r ude i nt o chur ch gover nance i n a manner  t hat  woul d be 
i nher ent l y coer ci ve,  even i f  t he al l eged di scr i mi nat i on wer e 
pur el y nondoct r i nal . " )  ( emphasi s added) .  

3 The Uni t ed St at es Supr eme Cour t  l at er  c l ar i f i ed t hat  t he 
mi ni st er i al  except i on oper at es not  as a j ur i sdi ct i onal  bar ,  but  
r at her ,  as an af f i r mat i ve def ense t o an ot her wi se cogni zabl e 
c l ai m.   Hosanna- Tabor  Evangel i cal  Lut her an Chur ch and School  v.  
EEOC,  132 S.  Ct .  694,  709 n. 4 ( 2012) .  
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t axes,  soci al  secur i t y,  and t he l i ke ar e nor mal l y accept abl e. "   

I d. ,  ¶65.   

¶114 I n Raybur n,  upon whi ch t he Coul ee cour t  r el i ed,  t he 

Four t h Ci r cui t  was mor e speci f i c  wi t h r egar d t o t he quest i on we 

now addr ess.   I t  expr essl y st at ed t hat  i t s anal ysi s woul d not  

ext end t o br each of  cont r act  c l ai ms:  " Of  cour se chur ches ar e 

not ——and shoul d not  be——above t he l aw.   Li ke any ot her  per son or  

or gani zat i on,  t hey may be hel d l i abl e f or  t hei r  t or t s and upon 

t hei r  val i d cont r act s. "   772 F. 2d at  1171 ( emphasi s added) .       

¶115 Most  r ecent l y,  i n Hosanna- Tabor ,  t he Supr eme Cour t  

c l ear l y st at ed t hat  i t  " expr ess[ ed]  no vi ew"  on whet her  i t s 

anal ysi s woul d appl y t o a br each of  cont r act  c l ai m br ought  

agai nst  a chur ch by a mi ni st er i al  empl oyee:    

The case bef or e us i s an empl oyment  di scr i mi nat i on 
sui t  br ought  on behal f  of  a mi ni st er ,  chal l engi ng her  
chur ch' s deci s i on t o f i r e her .   Today we hol d onl y 
t hat  t he mi ni st er i al  except i on bar s such a sui t .   We 
expr ess no vi ew on whet her  t he except i on bar s ot her  
t ypes of  sui t s,  i ncl udi ng act i ons by empl oyees 
al l egi ng br each of  cont r act  or  t or t i ous conduct  by 
t hei r  r el i gi ous empl oyer s.   Ther e wi l l  be t i me enough 
t o addr ess t he appl i cabi l i t y  of  t he except i on t o ot her  
c i r cumst ances i f  and when t hey ar i se.    

132 S.  Ct .  at  710.  

¶116 I  t ake t hese cour t s at  t hei r  wor d.   DeBr ui n' s cont r act  

c l ai ms ar e not  pr ecl uded by a st r ai ght f or war d appl i cat i on of  

Coul ee,  Raybur n,  or  Hosanna- Tabor .    

¶117 Never t hel ess,  St .  Pat r i ck asks t he cour t  t o br eak new 

gr ound and ext end t he hol di ngs of  t hese cases t o DeBr ui n' s 

cont r act  c l ai ms.   I t  ar gues t hat  " t he under pi nni ngs and 

r at i onal e f or  why t he di scr i mi nat i on l aws"  cannot  r est r i ct  a 
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chur ch' s deci s i on t o t er mi nat e a mi ni st er i al  empl oyee " appl y 

wi t h equal  f or ce"  t o a cont r act  c l ai m.   The i mpl i cat i on of  t hi s 

ar gument  i s t hat ,  f or  t he same r eason t he l egi s l at ur e cannot  

r egul at e a chur ch' s deci s i on t o t er mi nat e a mi ni st er ,  cour t s 

must  l i kewi se r ef r ai n f r om adj udi cat i ng c l ai ms al l egi ng t hat  t he 

chur ch br eached t er ms of  an empl oyment  cont r act  by t er mi nat i ng a 

mi ni st er i al  empl oyee.    

¶118 I  di sagr ee wi t h St .  Pat r i ck t hat  t he under pi nni ngs and 

r at i onal e of  Coul ee,  Raybur n,  and Hosanna- Tabor  appl y wi t h equal  

f or ce t o DeBr ui n' s cont r act  c l ai ms.   The concer n under l y i ng 

t hese cases i s t hat  t he enf or cement  of  ant i - di scr i mi nat i on l aws 

woul d " i nt r ud[ e]  i nt o t he mi ssi on of  r el i gi ous or gani zat i ons" 4 by 

i nt r oduci ng " gover nment  st andar ds t o t he sel ect i on of  spi r i t ual  

l eader s, " 5 " r est r i ct [ i ng]  a chur ch' s f r ee choi ce of  i t s 

l eader s, " 6 and " depr i v i ng t he chur ch of  cont r ol  over  t he 

sel ect i on of  t hose who wi l l  per soni f y i t s bel i ef s. " 7  Ther e ar e 

cr uci al  di f f er ences bet ween t he enf or cement  of  an ant i -

di scr i mi nat i on st at ut e and t he enf or cement  of  a cont r act ,  and 

t hese di f f er ences under mi ne St .  Pat r i ck ' s concer ns about  st at e 

i nt r usi on i nt o i t s f r ee choi ce of  mi ni st er i al  empl oyees.   

                                                 
4 Coul ee Cat hol i c School s v.  LI RC,  2009 WI  88,  ¶55,  320 

Wi s.  2d 275,  768 N. W. 2d 868.  

5 Raybur n v.  Gener al  Conf er ence of  Sevent h- Day Advent i st s,  
772 F. 2d 1164,  1169 ( 4t h Ci r .  1985) .  

6 I d.  at  1168.   

7 Hosanna- Tabor ,  132 S.  Ct .  at  706.  
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¶119 Her e,  DeBr ui n' s c l ai ms do not  r ai se concer ns about  

st at e " r egul at [ i on of ]  t he hi r i ng and f i r i ng"  of  mi ni st er i al  

empl oyees,  Coul ee,  320 Wi s.  2d 275,  ¶84,  because t he r el evant  

l aw ( cont r act  l aw)  i s not  a r egul at or y mandat e f r om t he st at e.   

The st at e pl ayed no r ol e i n St .  Pat r i ck ' s sel ect i on of  a 

mi ni st er .   I t  di d not  r equi r e St .  Pat r i ck t o ent er  i nt o a 

wr i t t en empl oyment  cont r act ,  and i t  di d not  mandat e any speci f i c 

cont r act  t er ms.    

¶120 I nst ead,  St .  Pat r i ck vol unt ar i l y  sel ect ed i t s 

mi ni st er ,  f r eel y negot i at ed t he t er ms of  empl oyment  i ncl udi ng 

t he ci r cumst ances under  whi ch t he mi ni st er  coul d be f i r ed,  and 

wi l l i ngl y agr eed t hat  bot h par t i es woul d be bound by t hose 

t er ms.   Al l owi ng DeBr ui n' s cont r act  c l ai ms t o sur vi ve a mot i on 

t o di smi ss woul d mer el y r ecogni ze t hat  St .  Pat r i ck,  " l i ke any 

ot her  per son or  or gani zat i on, "  i s  bound by i t s cont r act s.   

Raybur n,  772 F. 2d at  1171.   Gi ven t hat  t hi s case does not  

i nvol ve t he st at e at t empt i ng t o r est r i ct  t he chur ch' s choi ce of  

i t s  l eader s,  I  concl ude t hat  t hi s case does not  i mpl i cat e t he 

Fr ee Exer ci se Cl ause of  t he Uni t ed St at es Const i t ut i on.    

¶121 My concl usi on i s suppor t ed by deci s i ons f r om ot her  

j ur i sdi ct i ons.   I n Mi nker  v.  Bal t i mor e Annual  Conf er ence of  

Uni t ed Met hodi st  Chur ch,  894 F. 2d 1354 ( D. C.  Ci r .  1990) ,  t he 

cour t  det er mi ned t hat  per mi t t i ng a past or ' s Age Di scr i mi nat i on 

i n Empl oyment  Act  c l ai m t o pr oceed woul d v i ol at e t he Fr ee 

Exer ci se Cl ause.   Never t hel ess,  t he cour t  f ound " compel l i ng"  t he 

asser t i on t hat  t he Fr ee Exer ci se Cl ause coul d not  bar  an act i on 

f or  a br each of  an empl oyment  cont r act ,  i d.  at  1359,  and i t  hel d 
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t hat  di smi ssal  of  t he br each of  cont r act  c l ai m was pr emat ur e,  

i d.  at  1361.   I t  expl ai ned:  " A chur ch i s al ways f r ee t o bur den 

i t s act i v i t i es vol unt ar i l y  t hr ough cont r act s, "  and f ur t her  t hat  

" [ a]  chur ch,  l i ke any ot her  empl oyer ,  i s  bound t o per f or m i t s 

pr omi ssor y obl i gat i ons i n accor d wi t h cont r act  l aw. "   I d.  at  

1359,  1361.   Accor di ngl y,  t he past or  was " ent i t l ed t o r el y upon 

hi s empl oyer ' s r epr esent at i ons and t o enf or ce t hem i n a secul ar  

cour t . "   I d.  at  1361.   

¶122 Si mi l ar l y,  i n Pet r uska v.  Gannon Uni ver si t y,  t he cour t  

det er mi ned t hat  even t hough a mi ni st er ' s Ti t l e VI I  

di scr i mi nat i on c l ai m must  be di smi ssed,  t he " [ e] nf or cement  of  a 

pr omi se,  wi l l i ngl y made and suppor t ed by consi der at i on,  i n no 

way const i t ut es a st at e- i mposed l i mi t  upon a chur ch' s f r ee 

exer ci se r i ght s. "    462 F. 3d 294,  310 ( 3d Ci r .  2006) .   The Thi r d 

Ci r cui t  Cour t  of  Appeal s expl ai ned:  " On i t s f ace,  appl i cat i on of  

st at e cont r act  l aw does not  i nvol ve gover nment - i mposed l i mi t s on 

[ t he chur ch' s]  r i ght  t o sel ect  i t s  mi ni st er s:  Unl i ke t he dut i es 

under  Ti t l e VI I  and st at e t or t  l aw,  cont r act ual  obl i gat i ons ar e 

ent i r el y vol unt ar y. "   I d.   

¶123 For  t he same r eason,  I  concl ude t hat  per mi t t i ng 

DeBr ui n t o mai nt ai n cont r act  c l ai ms does not  cont r ol  or  

i nt er f er e wi t h St .  Pat r i ck ' s r i ght  of  consci ence i n v i ol at i on of  

t he Wi sconsi n Const i t ut i on.   I  acknowl edge t hat  t he Wi sconsi n 

Const i t ut i on pr ovi des br oader  f r ee exer ci se pr ot ect i on t han t he 

Fi r st  Amendment .   Never t hel ess,  as expl ai ned above,  cour t  

adj udi cat i on of  t he c l ai ms does not  " cont r ol  or  i nt er f er e wi t h"  
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a chur ch' s sel ect i on of  i t s  mi ni st er s.   See,  Coul ee,  320 

Wi s.  2d 275,  ¶63.  

¶124 I nst ead,  i f  cour t s r out i nel y di smi ssed t hi s var i et y of  

cont r act  c l ai m,  t hey mi ght  cr eat e an unnecessar y r oadbl ock 

hamper i ng a chur ch' s f r ee exer ci se abi l i t y  t o sel ect  i t s  

mi ni st er s.   Ther e i s no di sput e t hat  a chur ch,  l i ke any ot her  

or gani zat i on,  enj oys t he f r eedom t o cont r act .   Cont r act  l aw 

" pr omot e[ s]  and f aci l i t at e[ s]  t he r el i ance on agr eement s"  

t hr ough cour t  enf or cement  of  " r easonabl e expect at i ons t hat  have 

been i nduced by t he maki ng of  a pr omi se. "   Joseph M.  Per i l l o,  

Cor bi n on Cont r act s § 1. 1 at  2 ( r ev.  ed.  1993) . 8  The 

under pi nni ng of  cont r act  l aw i s t hat  compet ent  par t i es ar e 

per mi t t ed t o bi nd t hemsel ves t o vol unt ar y agr eement s,  and such 

agr eement s wi l l  be enf or ced by cour t s ( pr ovi ded t hat  t hey ar e 

not  i l l egal  or  cont r ar y t o publ i c pol i cy) .   See,  e. g. ,  Jezeski  

v.  Jezeski ,  2009 WI  App 8,  ¶11,  316 Wi s.  2d 178,  763 N. W. 2d 176.       

¶125 I f  t he mi ni st er i al  except i on di scussed i n Coul ee,  

Raybur n,  and Hosanna- Tabor  wer e ext ended t o bar  cont r act  c l ai ms,  

                                                 
8 An 1875 st at ement  by Si r  Geor ge Jessel ,  whi ch has been 

descr i bed as " per haps t he most  f amous j udi c i al  st at ement  about  
f r eedom of  cont r act , "  i dent i f i es  cont r act  enf or cement  as a key 
component  of  t he f r eedom of  cont r act :  " [ M] en of  f ul l  age and 
compet ent  under st andi ng shal l  have t he ut most  l i ber t y of  
cont r act i ng,  and [ ]  t hei r  cont r act s when ent er ed i nt o f r eel y and 
vol unt ar i l y  shal l  be hel d sacr ed and shal l  be enf or ced by Cour t s 
of  j ust i ce. "   Todd D.  Rakof f ,  I s Fr eedom Fr om Cont r act  
Necessar i l y  a Li ber t ar i an Fr eedom?,  2004 Wi s.  L.  Rev.  477,  479-
80 ( quot i ng Pr i nt i ng & Numer i cal  Regi st er i ng Co.  v.  Sampson,  19 
L. R. - Eq.  462,  465 ( V. C.  1875) ) ;  see al so Har r y N.  Schei ber ,  The 
St at e and Fr eedom of  Cont r act  1 ( 1998)  ( def i ni ng t he 
" i nst i t ut i on of  cont r act "  as " t he l egal  f or m i n whi ch agr eement s 
and pr omi ses ar e made,  wi t h t he pur pose of  maki ng t hem 
enf or ceabl e by t he cour t s" ) .   



No.   2010AP2705. awb 

 

12 
 

t hen t er mi nat i on c l auses woul d not  be wor t h t he paper  t hey wer e 

pr i nt ed on because no ci v i l  aut hor i t y coul d hol d a r el i gi ous 

or gani zat i on t o t he t er ms of  any such cont r act  i t  had negot i at ed 

wi t h a mi ni st er i al  empl oyee.   Candi dat es f or  mi ni st er i al  

posi t i ons mi ght  be l ess i ncl i ned t o ent er  i nt o t hese t ypes of  

empl oyment  ar r angement s i n t he f i r st  i nst ance.   A chur ch' s  

abi l i t y  t o r ecr ui t  t he best  and br i ght est  candi dat es f or  

mi ni st er i al  posi t i ons coul d be under mi ned because t he chur ch 

woul d be unabl e t o of f er  desi r abl e candi dat es any cont r act ual  

assur ances r egar di ng j ob secur i t y. 9   

¶126 I  concl ude t hat  DeBr ui n' s cont r act  c l ai ms shoul d not  

be di smi ssed f or  f ai l ur e t o st at e a c l ai m.   Rat her ,  t hey shoul d 

be r emanded t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.    

B 

¶127 I  have det er mi ned t hat  DeBr ui n' s cont r act  c l ai ms do 

not  r ai se f r ee exer ci se concer ns.   Never t hel ess,  I  pause t o 

obser ve t hat  anot her  const i t ut i onal  concer n,  excessi ve 

ent angl ement  i n v i ol at i on of  t he Est abl i shment  Cl ause,  coul d 

pot ent i al l y  ar i se i f  t he cour t  pr oceeded t o eval uat e St .  

Pat r i ck ' s r easons f or  t er mi nat i ng DeBr ui n.   See Lemon v.  

Kur t zman,  403 U. S.  602 ( 1971) ;  St at e ex r el .  Wi sconsi n Heal t h 

                                                 
9 At  or al  ar gument ,  St .  Pat r i ck acknowl edged t hat  i t s 

posi t i on was " absol ut e"  and t hat ,  " i f  push comes t o shove,  .  .  .  
t he Fi r st  Amendment ,  i t  t r umps t he r i ght  t o cont r act  .  .  .  . "   
I t  coul d not  i dent i f y any cont r act ual  assur ances t hat  a chur ch 
coul d of f er  a pr ospect i ve mi ni st er i al  empl oyee r egar di ng j ob 
secur i t y.   I nst ead,  i t  coul d onl y of f er  t he f ol l owi ng advi ce:  " I  
woul d make sur e t hat  [ a pr ospect i ve mi ni st er i al  empl oyee]  i s 
ver y comf or t abl e wi t h t he peopl e t hat  she want s t o wor k f or .   
That  woul d t he f i r st  t hi ng.   You woul d have t o meet  t he peopl e 
and be ver y comf or t abl e wi t h your  empl oyer . "     
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Faci l i t i es Aut h.  v.  Li ndner ,  91 Wi s.  2d 145,  280 N. W. 2d 773 

( 1979) .    

¶128 I n Est abl i shment  Cl ause cases,  t he quest i on i s whet her  

t he cour t  i s  i nt er f er i ng wi t h " i nher ent l y r el i gi ous mat t er s. "   

Car l  H.  Esbeck,  Rel i gi on and t he Fi r st  Amendment :  Some Causes of  

t he Recent  Conf usi on,  42 Wm.  & Mar y L.  Rev.  883,  915 ( 2001) .   

" [ G] over nment  does not  exceed t he r est r ai nt s of  t he 

Est abl i shment  Cl ause unl ess i t  i s  act i ng on,  or  i nt r udi ng i nt o,  

such mat t er s or  t opi cs. "   I d.  

¶129 As st at ed above,  i n bot h Mi nker  and Pet r uska,  t he 

cour t  r ef used t o di smi ss a mi ni st er ' s cont r act  c l ai m under  t he 

Fr ee Exer ci se Cl ause f or  f ai l ur e t o st at e a c l ai m.   

Never t hel ess,  bot h cour t s caut i oned t hat  adj udi cat i ng t he cases 

mi ght  r equi r e cour t  eval uat i on of  t he val i di t y of  r el i gi ous 

doct r i ne,  and bot h cour t s specul at ed t hat  concer ns of  " excessi ve 

ent angl ement "  wi t h r el i gi on mi ght  ul t i mat el y r equi r e di smi ssal  

of  t he case on summar y j udgment .    

¶130 I n Mi nker ,  894 F. 2d at  1360,  t he cour t  expl ai ned t he 

pot ent i al  f or  ent angl ement  as f ol l ows:  " I t  coul d t ur n out  t hat  

i n at t empt i ng t o pr ove hi s case,  [ Mi nker ]  wi l l  be f or ced t o 

i nqui r e i nt o mat t er s of  eccl es i ast i cal  pol i cy even as t o hi s 

cont r act  c l ai m.   Of  cour se,  i n t hat  s i t uat i on,  a cour t  may gr ant  

summar y j udgment  on t he gr ound t hat  [ Mi nker ]  has not  pr oved hi s 

case and pur sui ng t he mat t er  f ur t her  woul d cr eat e an excessi ve 

ent angl ement  wi t h r el i gi on. "  

¶131 Si mi l ar l y,  i n Pet r uska,  462 F. 3d at  312,  t he cour t  

r easoned t hat  mai nt ai ni ng t he cl ai m coul d,  but  woul d not  
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necessar i l y ,  f ost er  ent angl ement :  " Resol ut i on of  t hi s c l ai m does 

not  t ur n on an eccl esi ast i cal  i nqui r y——or ,  at  l east  not  at  t he 

out set .   I f  [ t he Chur ch' s]  r esponse t o Pet r uska' s al l egat i ons 

r ai se i ssues whi ch woul d r esul t  i n excessi ve ent angl ement ,  t he 

c l ai ms may be di smi ssed on t hat  basi s on summar y j udgment . "    

¶132 As t he above cases f or ewar n,  i t  i s  possi bl e t hat  f act s 

woul d come t o l i ght  whi ch woul d r equi r e t he c i r cui t  cour t  t o 

" wade[ ]  i nt o doct r i nal  wat er s"  and make det er mi nat i ons about  

" mat t er s of  eccl esi ast i cal  pol i cy. "   See Pet r uska,  462 F. 3d at  

312;  Mi nker ,  894 F. 2d at  1360. 10  I f  so,  t he c i r cui t  cour t  coul d 

be pr esent ed wi t h an ar gument  t hat  summar y j udgment  shoul d be 

gr ant ed because pur sui ng t he mat t er  f ur t her  woul d cr eat e an 

excessi ve ent angl ement  wi t h r el i gi on.    

¶133 At  t hi s poi nt ,  however ,  t he case i s bef or e t hi s cour t  

on a mot i on t o di smi ss f or  f ai l ur e t o st at e a c l ai m,  and t her e 

i s not hi ng i n t he r ecor d about  why DeBr ui n was t er mi nat ed or  

whet her  t hat  deci s i on i nvol ved any mat t er s of  f ai t h and 

mi ni st r y.   Any concer ns about  excessi ve ent angl ement  woul d be 

" specul at i ve, "  and di smi ssi ng DeBr ui n' s c l ai m on t hi s basi s 

woul d be " pr emat ur e. "   See Mi nker ,  894 F. 2d at  1360.   The 

ci r cui t  cour t  woul d be wel l  s i t uat ed t o addr ess any ent angl ement  

                                                 
10 See al so Bl ack v.  St .  Ber nadet t e Congr egat i on of  

Appl et on,  121 Wi s.  2d 560,  564,  360 N. W. 2d 550 ( Ct .  App.  1984)  
( Wi sconsi n cour t s may not  " r evi ew t he mer i t s of  a t er mi nat i on 
[ of  a mi ni st er ]  based on eccl esi ast i cal  r easons"  but  " [ t ] he 
det er mi nat i on of  whet her  an eccl esi ast i cal  quest i on exi st s must  
be made by t he cour t . " )  ( c i t i ng Ol st on v.  Hal l ock,  55 
Wi s.  2d 687,  698,  201 N. W. 2d 35 ( 1972) ;  Wi sconsi n v.  Yoder ,  406 
U. S.  205 ( 1972) ) .      
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concer ns i f  t he par t i es wer e gi ven t he oppor t uni t y t o devel op 

t he f act ual  r ecor d on r emand.      

I I  

¶134  Just i ce Roggensack of f er s a di f f er ent  i nt er pr et at i on 

of  t he const i t ut i onal  pr ovi s i ons at  i ssue her e.   Unf or t unat el y,  

t hi s i nt er pr et at i on pai nt s wi t h t oo br oad a br ush,  i s t oo 

absol ut e,  and r eaches f ar  beyond cont r act s gover ni ng t he 

t er mi nat i on of  mi ni st er i al  empl oyees.   The opi ni on i s f l awed i n 

t hr ee key r espect s.    

¶135 Fi r st ,  i t  conf l at es t he pr i nci pl es under l y i ng t he Fr ee 

Exer ci se Cl ause and t he pr i nci pl es under l y i ng t he Est abl i shment  

Cl ause.   I t  makes no di st i nct i on bet ween t he t wo.   I nst ead,  i t  

bor r ows f r eel y f r om f r ee exer ci se pr i nci pl es and est abl i shment  

pr i nci pl es al i ke.    

¶136 For  exampl e,  Just i ce Roggensack' s sweepi ng st at ement  

about  t he meani ng of  t he Fi r st  Amendment  i s based on her  

assessment  of  Ser bi an East er n Or t hodox Di ocese f or  t he Uni t ed 

St at es of  Amer i ca and Canada v.  Mi l i voj evi ch,  426 U. S.  696 

( 1976) .   The opi ni on summar i zes t hat  case as f ol l ows:  " [ C] hur ch 

deci s i ons i n mat t er s of  f ai t h and mi ni st r y ar e so f undament al  t o 

t he f r ee exer ci se of  r el i gi ous l i ber t y t hat  c i v i l  cour t s ar e 

pr ohi bi t ed f r om del v i ng i nt o t he r easons f or  r el i gi on- based 

deci s i ons. "   Just i ce Roggensack ' s opi ni on,  ¶20.   The opi ni on 

f ai l s t o acknowl edge t hat  t he Cour t ' s  anal ysi s i n Ser bi an 

East er n Or t hodox Di ocese pr ovi des a c l assi c exampl e of  t he 

concer n,  r oot ed i n Est abl i shment  Cl ause j ur i spr udence,  about  t he 
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ent angl ement s t hat  ar i se when a c i v i l  cour t  i s  cal l ed upon t o 

i nt er pr et  chur ch doct r i ne t o r esol ve a case. 11   

                                                 
11 A pl et hor a of  schol ar s of  t he Fi r st  Amendment  and chur ch-

st at e r el at i ons i dent i f y Ser bi an East er n Or t hodox Di ocese as a 
c l assi c Est abl i shment  Cl ause case,  even t hough t he opi ni on' s 
Fi r st  Amendment  anal ysi s di d not  speci f i cal l y i dent i f y t he 
separ at e c l auses.   An exami nat i on of  t he opi ni on r eveal s t hat  
t he Cour t ' s  anal ysi s was based on t he Est abl i shment  Cl ause 
pr i nci pl e of  ent angl ement .   See,  e. g. ,  Car l  H.  Esbeck,  The 
Est abl i shment  Cl ause as a St r uct ur al  Rest r ai nt  on Gover nment al  
Power ,  84 I owa L.  Rev.  1,  58 ( 1998)  ( " I n cases such as Kedr of f  
and [ Ser bi an East er n Or t hodox Di ocese] ,  t he Est abl i shment  Cl ause 
kept  t he pr er ogat i ves vest ed i n r el i gi on f r om bei ng under mi ned 
by t he gover nment ' s i nt er f er ence wi t h a chur ch' s af f ai r s. " ) ;  
St even K.  Gr een,  Rel i gi ous Di scr i mi nat i on,  Publ i c Fundi ng,  and 
Const i t ut i onal  Val ues,  30 Hast i ngs Const .  L. Q.  1,  17,  17 n. 79 
( Fal l  2002)  ( c i t i ng Ser bi an East er n Or t hodox Di ocese as an 
exampl e of  t he " concer n"  t hat  " t he St at e wi l l  become ent angl ed 
i n essent i al l y  r el i gi ous cont r over si es" ) ;  Const ance Fr i sby Fai n,  
Mi ni mi zi ng Li abi l i t y  f or  Chur ch- Rel at ed Counsel i ng Ser vi ces:  
Cl er gy Mal pr act i ce and Fi r st  Amendment  Rel i gi on Cl auses,  44 
Akr on L.  Rev.  221,  244 n. 161 ( 2011)  ( c i t i ng Ser bi an East er n 
Or t hodox Di ocese near  t he t op of  a l i s t  " of  cases t hat  have 
addr essed or  appl i ed t he ' excessi ve ent angl ement '  t est  [ f r om 
Lemon]  or  t he Est abl i shment  Cl ause i n gener al " ) ;  Car l  H.  Esbeck,  
Rel i gi on and t he Fi r st  Amendment :  Some Causes of  t he Recent  
Conf usi on,  42 Wm.  & Mar y L.  Rev.  883,  916 n. 106 ( 2001)  ( c i t i ng 
Ser bi an East er n Or t hodox Di ocese f or  t he pr oposi t i on t hat  
" cour t s ar e wi t hout  compet ence t o adj udi cat e essent i al l y  
doct r i nal  di sput es f or ,  i nt er  al i a,  avoi dance of  ent angl ement " ) ;  
Car l  H.  Esbeck,  Myt hs,  Mi scues,  and Mi sconcept i ons:  No- Ai d 
Separ at i oni sm and t he Est abl i shment  Cl ause,  13 Not r e Dame J.  L.  
Et hi cs & Pub.  Pol ' y 285,  305- 06 & n. 61 ( 1999)  ( c i t i ng Ser bi an 
East er n Or t hodox Di ocese at  t he t op of  t he l i s t  of  cases 
demonst r at i ng t hat  " t he Cour t  has deemed t he ent angl ement  
excessi ve when t he r egul at i on i nt r udes on i nher ent l y r el i gi ous 
mat t er s" ) ;  St even K.  Gr een,  Of  ( Un) equal  Jur i spr udent i al  
Pedi gr ee:  Rect i f y i ng t he I mbal ance Bet ween Neut r al i t y and 
Separ at i oni sm,  43 B. C.  L.  Rev.  1111,  1122 ( 2002) ;  Davi d K.  
DeWol f ,  St at e Act i on Under  t he Rel i gi on Cl auses:  Neut r al  i n 
Resul t  or  Neut r al  i n Tr eat ment ?,  24 U.  Ri ch.  L.  Rev.  253,  269 
( 1990) .      
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¶137 I n Ser bi an East er n Or t hodox Di ocese,  Mi l i voj evi ch,  a 

def r ocked bi shop,  br ought  a l awsui t  i n c i v i l  cour t  agai nst  hi s 

f or mer  empl oyer ,  t he Mot her  Chur ch.   He al l eged t hat  hi s 

def r ocki ng had t o be set  asi de as " ar bi t r ar y"  because t he 

pr oceedi ngs agai nst  hi m had not  been conduct ed i n accor dance 

wi t h t he Chur ch' s const i t ut i on and penal  code. 12  The Supr eme 

Cour t  of  I l l i noi s r ender ed i t s own i nt er pr et at i on of  t he 

Chur ch' s const i t ut i on and penal  code,  and i t  concl uded t hat  

Mi l i voj evi ch' s def r ocki ng was i nval i d because t he Mot her  Chur ch 

has not  f ol l owed i t s own l aws and pr ocedur es.   426 U. S.  at  712-

13.    

¶138 The Uni t ed St at es Supr eme Cour t  expl ai ned t hat  " t he 

Fi r st  and Four t eent h Amendment s per mi t  hi er ar chi cal  r el i gi ous 

or gani zat i ons t o est abl i sh t hei r  own r ul es and r egul at i ons f or  

i nt er nal  di sci pl i ne and gover nment , "  i d.  at  724,  and t hat  c i v i l  

cour t s ar e bound t o accept  t he Chur ch' s deci s i ons " on mat t er s of  

                                                                                                                                                             
Cont r ar y t o Just i ce Roggensack' s asser t i on,  t he Mi nker  case 

suppor t s my concl usi on t hat  Ser bi an East er n Or t hodox Di ocese i s 
based on t he Est abl i shment  Cl ause pr i nci pl e of  ent angl ement .   
The Mi nker  cour t  c i t es Ser bi an East er n Or t hodox Di ocese f or  t he 
pr oposi t i on t hat  " cour t s may not  consi der  pr ovi s i ons whose 
enf or cement  woul d r equi r e ' a sear chi ng and t her ef or e 
i mper mi ssi bl e i nqui r y '  i nt o chur ch doct r i ne. "   Mi nker  v.  
Bal t i mor e Ar ea Annual  Conf er ence of  Uni t ed Met hodi st  Chur ch,  894 
F. 2d 1354,  1360 ( D. C.  Ci r .  1990) .            

12 The Mot her  Chur ch was " gover ned accor di ng t o t he Hol y 
Scr i pt ur es,  Hol y Tr adi t i on,  Rul es of  t he Ecumeni cal  Counci l s,  
t he Hol y Apost l es,  t he Hol y Fai t hs of  t he Chur ch,  t he Mot her  
Chur ch Const i t ut i on adopt ed i n 1931,  and a ' penal  code'  adopt ed 
i n 1961. "   Ser bi an East er n Or t hodox Di ocese f or  t he Uni t ed 
St at es of  Amer i ca and Canada v.  Mi l i voj evi ch,  426 U. S.  696,  699 
( 1976) .   The Uni t ed St at es Supr eme Cour t  obser ved t hat  " [ t ] hese 
sour ces of  l aw ar e somet i mes ambi guous and seemi ngl y 
i nconsi st ent . "   I d.  
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di sci pl i ne,  f ai t h,  i nt er nal  or gani zat i on,  or  eccl esi ast i cal  

r ul e,  cust om,  or  l aw, "  i d.  at  713.   " To per mi t  c i v i l  cour t s t o 

pr obe deepl y enough i nt o t he al l ocat i on of  power  wi t hi n a 

hi er ar chi cal  chur ch so as t o deci de r el i gi ous l aw, "  t he Cour t  

hel d,  " woul d v i ol at e t he Fi r st  Amendment  i n much t he same manner  

as c i v i l  det er mi nat i on of  r el i gi ous doct r i ne. "   I d.  at  709.   The 

Cour t  r ever sed out  of  concer n t hat  " t he St at e wi l l  become 

ent angl ed i n essent i al l y  r el i gi ous cont r over si es. "   I d.  at  709.   

¶139 By r est i ng her  opi ni on i n par t  on ent angl ement  

pr i nci pl es bor r owed f r om Ser bi an East er n Or t hodox Di ocese, 13 

Just i ce Roggensack deci des an i ssue not  bef or e t he cour t ——t he 

appl i cat i on of  t he Est abl i shment  Cl ause i n t hi s case.   St .  

Pat r i ck ' s mot i on t o di smi ss was not  based upon t he Est abl i shment  

Cl ause or  any concer n about  excessi ve ent angl ement .   I nst ead,  i t  

was based on t he Fr ee Exer ci se Cl ause and t he Fr eedom of  

Consci ence Cl ause of  t he Wi sconsi n Const i t ut i on.  

¶140 Li kewi se,  t he c i r cui t  cour t ' s  deci s i on,  t he cour t  of  

appeal s '  cer t i f i cat i on,  and St .  Pat r i ck ' s ar gument  do not  

pr esent  an Est abl i shment  Cl ause i ssue.   When i t  di smi ssed 

DeBr ui n' s c l ai m,  t he c i r cui t  cour t  r ul ed t hat  i t  was pr ecl uded 

by Coul ee ( a Fr ee Exer ci se Cl ause and Fr eedom of  Consci ence 

Cl ause case)  f r om addr essi ng DeBr ui n' s cont r act  c l ai ms.   The 

cour t  of  appeal s cer t i f i ed t he case t o t hi s cour t ,  aski ng t he 

                                                 
13 Addi t i onal l y,  t he opi ni on f i nds suppor t  i n t he Pet r uska 

cour t ' s  di scussi on of  " eccl esi ast i cal  i nqui r y"  wi t hout  
acknowl edgi ng t hat  t hi s por t i on of  t he Pet r uska opi ni on 
addr essed t he Est abl i shment  Cl ause and concer ns about  t he 
pot ent i al  f or  ent angl ement .   Just i ce Roggensack' s opi ni on,  ¶29.    
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f ol l owi ng const i t ut i onal  quest i on:  " I n l i ght  of  t he Wi sconsi n 

Supr eme Cour t ' s  deci s i on i n Coul ee .  .  .  ,  ar e r el i gi ous 

or gani zat i ons i mmune f r om common l aw br each of  cont r act  l awsui t s 

br ought  by mi ni st er i al  empl oyees?"    

¶141 Dur i ng St .  Pat r i ck ' s br i ef i ng i n t hi s cour t ,  i t  

s t r i dent l y asser t ed t hat  t he Est abl i shment  Cl ause pr i nci pl e of  

excessi ve ent angl ement  had not hi ng t o do wi t h t he cont r over sy,  

and t hat  i t  di d not  mat t er  whet her  i t s r eason f or  t er mi nat i ng 

DeBr ui n was r el i gi ous or  secul ar .   I t  expl ai ned:  

Ms.  DeBr ui n at t empt s t o avoi d t he Coul ee deci s i on by 
basi ng her  ar gument  on an anal ysi s of  f eder al  cour t  
cases t hat  mai nl y i nt er pr et  t he appl i cat i on of  t he 
' Est abl i shment  Cl ause'  of  t he Fi r st  Amendment  of  t he 
U. S.  Const i t ut i on and i t s ' excessi ve ent angl ement '  
t est .  .  .  .   

Ms.  DeBr ui n' s anal ysi s of  t he r eason f or  her  f i r i ng i s 
not  r el evant  t o St .  Pat r i ck ' s Mot i on t o Di smi ss.   As 
expl ai ned above,  t he Cour t  i n Coul ee hel d t hat  t he 
" Fr eedom of  Consci ence Cl auses"  or  t he " Fr ee Exer ci se 
Cl ause"  shoul d appl y t o t he hi r i ng and f i r i ng 
deci s i ons of  a r el i gi ous or gani zat i on.   Thi s anal ysi s  
i s based on t he t wo pr ong t est  [ set  f or t h i n 
Coul ee] .  .  .  .  Ms.  DeBr ui n' s ent i r e ' excessi ve 
ent angl ement '  anal ysi s i s not  on poi nt  t o t hi s case.  

¶142 Just i ce Roggensack' s opi ni on shoul d not  conf l at e f r ee 

exer ci se and est abl i shment  pr i nci pl es,  par t i cul ar l y when St .  

Pat r i ck has r ej ect ed t he Est abl i shment  Cl ause as a basi s f or  i t s  

c l ai m and has decl i ned t o br i ef  t he i ssue.   I n so doi ng,  t he 

opi ni on conf uses t he i nt er est s t hat  ar e pr ot ect ed by t hese t wo 

cl auses,  as wel l  as t he anal yses t hat  ar e conduct ed under  t hese 

t wo cl auses.      

¶143 The second f l aw i n Just i ce Roggensack' s opi ni on i s 

t hat  i t  unr easonabl y pr esumes t hat  al l  deci s i ons t o t er mi nat e a 
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mi ni st er i al  empl oyee wi l l  i mpl i cat e " r el i gi ous cont r over si es"  

r egar di ng " mat t er s of  f ai t h and mi ni st r y. "   Just i ce Roggensack' s 

opi ni on,  ¶20.   I t  asser t s,  wi t hout  r eser vat i on:  " [ I ] nqui r y i nt o 

t he val i di t y of  a r el i gi ous i nst i t ut i on' s r easons f or  t he f i r i ng 

of  a mi ni st er i al  empl oyee wi l l  i nvol ve consi der at i on of  

eccl esi ast i cal  deci s i on- maki ng. "   I d. ,  ¶29 ( emphasi s added) .    

¶144 Yet ,  many deci s i ons t o t er mi nat e a mi ni st er i al  

empl oyee ar e l i kel y t o be much mor e mundane.   I n t hi s ver y case,  

t her e i s not  at  t hi s poi nt  any al l egat i on t hat  DeBr ui n was 

t er mi nat ed f or  an eccl esi ast i cal  or  r el i gi ous r eason.      

¶145 I n maki ng i t s unsubst ant i at ed assumpt i on t hat  al l  

cont r act  c l ai ms by mi ni st er s chal l engi ng t hei r  t er mi nat i on wi l l  

i nvol ve ent angl ement  i n " mat t er s  of  f ai t h and mi ni st r y, "  Just i ce 

Roggensack' s opi ni on over l ooks Mi nker  and Pet r uska,  t wo cases 

t hat  ar e di r ect l y on poi nt .   Bot h cases t hor oughl y di scuss t he 

di f f er ences bet ween st at ut or y di scr i mi nat i on c l ai ms and cont r act  

c l ai ms and pr ov i de a r easoned expl anat i on f or  why a cont r act  

c l ai m woul d not  v i ol at e t he Fr ee Exer ci se Cl ause but  mi ght  

ul t i mat el y i mpl i cat e Est abl i shment  Cl ause concer ns. 14  Mi nker ,  

894 F. 2d at  1359- 61;  Pet r uska,  462 F. 3d at  310- 11.   Bot h cases 

expl ai n t hat  specul at i ng on a mot i on t o di smi ss whet her  

ent angl ement s wi l l  ar i se i s pr emat ur e.   Mi nker ,  894 F. 2d at  

                                                 
14 By cont r ast ,  Just i ce Roggensack' s opi ni on gl osses over  

any di st i nct i on bet ween st at ut or y di scr i mi nat i on c l ai ms and 
cont r act  c l ai ms wi t h t he concl usor y asser t i on t hat  " begi nni ng 
wi t h a cont r act  anal ysi s woul d cause a cour t  t o di mi ni sh t he 
pr i or i t y gi ven t o t he pol i c i es t hat  dr i ve t he Fi r st  Amendment  
and woul d l ead a cour t  t o er r . "   Just i ce Roggensack' s opi ni on,  
¶26.     
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1360;  Pet r uska,  462 F. 3d at  311- 12.   Bot h cases st at e t hat  a 

det er mi nat i on about  ent angl ement  wi l l  depend upon t he f act s and 

al l egat i ons of  t he speci f i c  case,  and t hat  t he case can be 

di smi ssed on summar y j udgment  i f  and when ent angl ement s ar i se. 15  

¶146 Thi r d,  Just i ce Roggensack' s opi ni on makes sweepi ng 

pr onouncement s t hat  coul d ext end f ar  beyond t he conf i nes of  t hi s 

case.   These pr onouncement s ar e t oo absol ut e because t hey woul d 

pr ecl ude t he enf or cement  of  a mut ual l y agr eed upon cont r act .   

Fur t her ,  i f  adopt ed by a maj or i t y of  t he cour t ,  t hey coul d have 

i mpl i cat i ons f or  a chur ch' s abi l i t y  t o cont r act  i n ot her  

set t i ngs.    

¶147 The opi ni on pr ocl ai ms t hat  " chur ch deci s i ons i n 

mat t er s of  f ai t h and mi ni st r y ar e so f undament al  t o t he f r ee 

exer ci se of  r el i gi ous l i ber t y t hat  c i v i l  cour t s  ar e pr ohi bi t ed 

f r om del v i ng i nt o t he r easons f or  r el i gi on- based deci s i ons. "   

Just i ce Roggensack' s opi ni on,  ¶20.   " I ncl uded wi t hi n t he 

deci s i ons pr ot ect ed by t he Fi r st  Amendment , "  t he opi ni on 

cont ends,  " ar e t he hi r i ng and f i r i ng of  mi ni st er i al  empl oyees. "   

I d. ,  ¶22.    

¶148 I  r ead Just i ce Roggensack' s bot t om l i ne as f ol l ows.   

Even i f  a chur ch vol unt ar i l y  ent er s i nt o a cont r act  l i mi t i ng t he 

chur ch' s opt i ons t o t er mi nat e a mi ni st er i al  empl oyee,  t hat  

                                                 
15  Just i ce Roggensack' s opi ni on does not  even at t empt  t o 

di st i ngui sh t hese cases,  except  t o not e t hat  t hey di d not  
anal yze t he mor e pr ot ect i ve l anguage of  t he Wi sconsi n 
Const i t ut i on.   I d. ,  ¶20 n. 6.   Yet  t he bul k of  t he Just i ce 
Roggensack' s anal ysi s i s based not  on t he Wi sconsi n 
Const i t ut i on,  but  r at her ,  on f eder al  case l aw i nt er pr et i ng t he 
Uni t ed St at es Const i t ut i on.     
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cont r act  i s  unenf or ceabl e because i t  i nvol ves a " chur ch deci s i on 

i n mat t er s of  f ai t h and mi ni st r y. "   See i d. ,  ¶¶20,  27- 28.   I n 

ot her  wor ds,  a chur ch' s abi l i t y  t o ar bi t r ar i l y  f i r e mi ni st er s i s 

so sacr osanct  t hat  t he chur ch cannot  cont r act  ar ound i t .  

¶149 I f  t hi s r at i onal e wer e cor r ect ,  what  ot her  k i nds of  

cont r act s i nvol ve " mat t er s of  f ai t h and mi ni st r y"  and woul d 

t her ef or e be unenf or ceabl e i n c i v i l  cour t s?  Just i ce Roggensack 

acknowl edges t hat  t her e ar e " mat t er s f or  whi ch a r el i gi ous 

i nst i t ut i on may cont r act  t hat  woul d be appr opr i at e t o enf or ce i n 

t he cour t s, "  but  onl y t hose t hat  do not  i nvol ve " i nt er nal  chur ch 

deci s i on[ s]  t hat  af f ect [ ]  t he f ai t h and mi ssi on of  t he chur ch 

i t sel f . "   I d. ,  ¶26 n. 8.   The r ul e of  l aw of f er ed by Just i ce 

Roggensack appear s t o be i ncr edi bl y br oad.        

¶150 Such a br oad r ul e of  l aw woul d unquest i onabl y  har m 

t hose who ent er  i nt o cont r act s wi t h t he chur ch.   I  concl ude t hat  

i t  woul d l i kewi se har m t he chur ch i t sel f .   As di scussed above,  

i t  i s  t he cer t ai nt y t hat  a cont r act  can be enf or ced i n cour t  

t hat  gi ves i t  val ue,  and t he f r eedom t o cont r act  r est s on t he 

assumpt i on t hat  val i d cont r act s wi l l  be enf or ced.   Once t hat  

assumpt i on i s under mi ned,  a cont r act  i s  wor t h no mor e t han t he 

paper  upon whi ch i t  i s  pr i nt ed.     

I I I  

 ¶151 Fi nal l y,  I  t ur n t o addr ess t he opi ni ons of f er ed 

by Just i ce Cr ooks and Just i ce Pr osser .   They woul d deci de t hi s 

case based on an i nt er pr et at i on of  t he cont r act .   As a r esul t ,  

t hei r  opi ni ons avoi d maki ng det er mi nat i ons about  t he 

const i t ut i onal  i ssues r ai sed i n t hi s appeal .   I  appr eci at e t he 
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r el uct ance t o unnecessar i l y  deci de i ssues of  const i t ut i onal  

i mpor t ance.   However ,  const i t ut i onal  avoi dance i s not  a good f i t  

her e,  gi ven t hat  t he basi s of  t he mot i on bef or e t he c i r cui t  

cour t ,  t he c i r cui t  cour t ' s  deci s i on, 16 t he cer t i f i cat i on of  t he 

cour t  of  appeal s,  and t he ar gument s advanced by t he par t i es al l  

i nvol ve const i t ut i onal  i ssues.     

¶152 Never t hel ess,  bot h Just i ce Cr ooks and Just i ce Pr osser  

avoi d t he i ssue bef or e t he cour t  and adopt  an i nt er pr et at i on of  

t he cont r act .   Just i ce Cr ooks cont ends t hat  t he t er mi nat i on 

c l ause i s i l l usor y and t her ef or e t he ent i r e cont r act  i s  

unenf or ceabl e. 17  Just i ce Pr osser  cont ends t hat  al t hough t he 

empl oyment  cont r act  i s  enf or ceabl e as a whol e,  t he t er mi nat i on 

c l ause i s i l l usor y because i t  pr omi ses not hi ng.    

¶153 I  am not  per suaded by t hei r  i nt er pr et at i ons of  t he 

t er mi nat i on c l ause.   An i mpor t ant  canon of  const r uct i on i s t hat  

cour t s shoul d avoi d i nt er pr et at i ons of  a cont r act  t er m t hat  

r ender  t he pr omi se unenf or ceabl e because i t  i s  i l l usor y.   

                                                 
16 I n passi ng,  t he c i r cui t  cour t  comment ed t hat  t he 

t er mi nat i on c l ause mi ght  be i l l usor y.   Never t hel ess,  t he c i r cui t  
cour t  di d not  base i t s di smi ssal  of  DeBr ui n' s c l ai ms on an 
i nt er pr et at i on of  t he t er mi nat i on c l ause.   I t  expr essl y st at ed 
t hat  i t s deci s i on t o di smi ss was not  based on t he cont r act ,  and 
t hat  any r emar ks about  t he cont r act  woul d be " j ust  sur pl usage. "   
Under  t he c i r cui t  cour t ' s  i nt er pr et at i on of  Coul ee,  i t  coul d not  
" make f ur t her  i nqui r y"  i nt o t he meani ng of  t he cont r act .   " I  
don' t  t hi nk I  get  t hat  f ar , "  t he cour t  expl ai ned.  

17 I n Devi ne v.  Not t er ,  2008 WI  App 87,  ¶4,  312 Wi s.  2d 521,  
753 N. W. 2d 557,  t he cour t  of  appeal s expl ai ned t hat  " [ a] n 
i l l usor y pr omi se i s a pr omi se i n f or m onl y:  one t hat  i t s maker  
can keep wi t hout  subj ect i ng hi m-  or  her sel f  t o any det r i ment  or  
r est r i ct i on.   An ar chet ypal  exampl e of  an i l l usor y pr omi se i s 
t he st at ement  t hat  ' I  pr omi se t o do as you ask i f  I  pl ease t o do 
so when t he t i me ar r i ves. ' "  
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I nst ead,  cour t s  bend over  backwar ds t o gi ve cont r act  t er ms 

meani ng.   See Var i ance,  I nc.  v.  Losi nske,  71 Wi s.  2d 31,  36- 37,  

237 N. W. 2d 22 ( 1976)  ( " Thi s cour t  must  assume t hat  t he par t i es 

at t empt ed t o ent er  i nt o a l egal  and enf or ceabl e cont r act ,  and an 

i nt er pr et at i on f avor i ng l egal i t y and enf or ceabi l i t y  shoul d be 

adopt ed. " ) . 18 

¶154 I  concl ude t hat  t her e i s an al t er nat i ve i nt er pr et at i on 

of  t he t er mi nat i on c l ause t hat  woul d gi ve i t  meani ng.   The 

cont r act  does not  pr ovi de t hat  DeBr ui n can be t er mi nat ed f or  

" any cause,  as det er mi ned by t he Par i sh. "   I nst ead,  i t  pr ovi des 

t hat  she " shal l  not  be di schar ged .  .  .  wi t hout  good and 

suf f i c i ent  cause,  whi ch shal l  be det er mi ned by t he PARI SH. "    

¶155 I n t he cont ext  of  a deci s i on t o t er mi nat e an empl oyee,  

t he phr ase " good and suf f i c i ent "  cause i s def i ned i n Wi sconsi n' s 

common l aw t o mean an empl oyee' s f ai l ur e t o per f or m dut i es under  

                                                 
18 See al so Pacemaker  Yacht  Co.  v.  N. L. R. B. ,  663 F. 2d 455,  

459 ( 3d Ci r .  1981)  ( quot i ng Ret ai l  Cl er ks Local  455 v.  NLRB,  510 
F. 2d 802,  806 n. 15 ( D. C.  Ci r .  1975)  ( r ef er enci ng t he " set t l ed 
r ul e of  cont r act  i nt er pr et at i on t hat  cont r act  l anguage shoul d 
not  be i nt er pr et ed t o r ender  t he cont r act  pr omi se i l l usor y or  
meani ngl ess. " ) ;  Wal sh v.  Schl echt ,  429 U. S.  401,  408 ( 1977)  
( " Si nce a gener al  r ul e of  const r uct i on pr esumes t he l egal i t y and 
enf or ceabi l i t y  of  cont r act s,  ambi guousl y wor ded cont r act s shoul d 
not  be i nt er pr et ed t o r ender  t hem i l l egal  and unenf or ceabl e 
wher e t he wor di ng l ends i t sel f  t o a l ogi cal l y accept abl e 
const r uct i on t hat  r ender s t hem l egal  and enf or ceabl e. " ) ;  Gi bson 
v.  Nei ghbor hood Heal t h Cl i ni cs,  I nc. ,  121 F. 3d 1126,  1131 ( 7t h 
Ci r .  1997)  ( " I ndi ana cour t s wi l l  not  f i nd t hat  t her e was a l ack 
of  obl i gat i on on t he par t  of  one par t y when ' a r easonabl e and 
l ogi cal  i nt er pr et at i on wi l l  r ender  t he cont r act  val i d and 
enf or ceabl e. ' " ) ;  Bank of  N.  Car ol i na,  N. A.  v.  Rock I s l and Bank,  
570 F. 2d 202,  207 ( 7t h Ci r .  1978)  ( " A const r uct i on t hat  wi l l  
sust ai n an i nst r ument  wi l l  be pr ef er r ed t o one t hat  wi l l  def eat  
i t . " )  
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t he cont r act .   See Mi l l ar  v.  Joi nt  School  Di st .  No.  2,  2 

Wi s.  2d 303,  312,  86 N. W. 2d 355 ( 1957)  ( hol di ng t hat  a school  

boar d coul d di smi ss a t eacher  " bef or e t he expi r at i on of  hi s t er m 

of  ser vi ce f or  good and suf f i c i ent  cause.   I f  a t eacher  f ai l s  t o 

per f or m hi s dut i es under  hi s cont r act ,  t he boar d may di schar ge 

hi m f r om f ur t her  ser vi ce. " ) ;  see al so Ker nz v.  J. L.  Fr ench 

Cor p. ,  2003 WI  App 140,  ¶12,  266 Wi s.  2d 124,  667 N. W. 2d 751 

( asser t i ng t hat  Mi l l ar  pr ovi ded a common l aw def i ni t i on of  " good 

and suf f i c i ent  cause. " ) .  

¶156 I t  shoul d be unsur pr i s i ng t hat  t he cont r act  gi ves t he 

t er mi nat i on deci s i on t o St .  Pat r i ck.   Af t er  al l ,  i t  al ways f al l s 

t o t he empl oyer ,  r at her  t han t he empl oyee,  t o deci de whet her  an 

empl oyee wi l l  be t er mi nat ed.   The f act  t hat  t he t er mi nat i on 

c l ause gi ves St .  Pat r i ck t he r i ght  t o deci de whet her  t her e i s 

" good and suf f i c i ent  cause"  does not  necessar i l y  r ender  t hat  

c l ause i l l usor y.    

¶157 I nst ead,  i t  can be i nt er pr et ed as an agr eement  t hat  

St .  Pat r i ck wi l l  eval uat e t he f act s t o det er mi ne whet her  t he 

common l aw def i ni t i on of  " good and suf f i c i ent  cause"  has been 

met  when maki ng a t er mi nat i on deci s i on.   That  i s,  under  t hi s 

al t er nat i ve i nt er pr et at i on,  St .  Pat r i ck must  det er mi ne whet her  

DeBr ui n " f ai l [ ed]  t o per f or m [ her ]  dut i es under  t he cont r act , "  

and i t  wi l l  not  t er mi nat e her  unl ess t he answer  i s yes. 19  

¶158 Bot h Just i ce Cr ooks and Just i ce Pr osser  f ai l  t o 

addr ess t he common l aw def i ni t i on of  t he cont r act  phr ase " good 

                                                 
19 Because t her e i s no f act ual  devel opment  on t hi s i ssue at  

t hi s poi nt  i n t he l i t i gat i on,  we cannot  know why DeBr ui n was 
t er mi nat ed.    
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and suf f i c i ent  cause. "   Thi s common l aw def i ni t i on pr esent s a 

r easonabl e al t er nat i ve i nt er pr et at i on t hat  shoul d be consi der ed,  

par t i cul ar l y i n l i ght  of  t he pr i nci pl e t hat  cour t s shoul d 

" assume t hat  t he par t i es at t empt ed t o ent er  i nt o a l egal  and 

enf or ceabl e cont r act "  and adopt  " an i nt er pr et at i on f avor i ng 

l egal i t y and enf or ceabi l i t y . "    See Var i ance,  71 Wi s.  2d at  36-

37.  

¶159 I n sum,  I  woul d deny t he mot i on t o di smi ss f or  f ai l ur e 

t o st at e a c l ai m.   At  t hi s st age,  i t  i s  pr emat ur e t o det er mi ne 

whet her  t he c l ai ms f ost er  excessi ve ent angl ement  wi t h r el i gi on.   

Unl i ke t he sever al  opi ni ons above,  I  woul d r emand f or  f ur t her  

pr oceedi ngs.   Accor di ngl y,  I  r espect f ul l y di ssent .  

¶160 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .    
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